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MONDAY, JUNE 28, 1954 


Unirep States SENATE, 
ComMITree ON RuLEs AND ADMINISTRATION, 
SuncoMMITTrE ON RULEs, 
Washington, D. C. 

The subcommittee met at 2:30 p. m., pursuant to call, in room 318 
of the Senate Office Building, Senator William E. Jenner (chairman) 
presiding. 

Present: Senators Jenner (chairman), Carlson, and Hayden. 

Also present: Boris S. Berkovitch, counsel to Subcommittee on 
Rules; W. F. Bookwalter, chief clerk of the Committee on Rules and 
Administration; Darrell St. Claire, professional staff member, Com- 
mittee on Rules and Administration; and Judge Robert Morris. 

The Cuarrman. The committee will come to order. 

We are glad to see here Senator Bush, who will be the first witness. 

We are opening these hearings on a number of resolutions intro- 
duced in the Senate on the subject of rules of procedure for investiga- 
tions by Senate committees. These include: Senate Resolution 65, 
introduced by Senator Gillette; Senate Resolution 146, introduced by 
Senator Monroney; Senate Resolution 223, introduced by Senator 
Gillette; Senate Resolution 249, introduced by Senator Bennett; Sen- 
ate Resolution 253, introduced by Senator Bush; Senate Resolution 
256, introduced by Senator Kefauver and others; Senate Concurrent 
Resolution 11, introduced by Senator Kefauver; and Senate Concur- 
rent Resolution 86, introduced by Senator Johnston of South Carolina 
and Senator Stennis, 

Without objection, the resolutions will be made a part of the record 
at this point. 

(The resolutions referred to are as follows:) 


[S. Res. 65, 83d Cong., 1st sess.] 
RESOLUTION 


Resolved, That the Standing Rules of the Senate are amended by inserting 
at the end thereof the following new rule: 


“RULE XLI 
“INQUIRIES AND INVESTIGATIONS AND COMMITTEE PERSONNEL 


“1, No resolution authorizing an inquiry or investigation, or extension thereof, 
shall contain any authorization for any payment from the contingent fund of the 
Senate. Any committee reporting any such resolution to the Senate involving 
an inquiry or investigation in the conduct of which expenses will be incurred 
shall include in the report on such resolution a budget setting forth its estimate 
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of expenses to be incurred in such inquiry or investigation. Any such budget 
shall include separate estimates for personal services, hearings, and travel, and 
shall contain such other information as the Committee on Rules and Administra- 
tion may require 

“2. Authorization to pay from the contingent fund of the Senate for the 
expenses of any inquiry or investigation hereafter authorized or extended shall 
be made by a resolution separate from the resolution authorizing such inquiry or 
investigation or extension thereof. No resolution authorizing or reauthorizing 
the payment of the expenses of any such inquiry or investigation shall be agreed 
to by the Senate until after the resolution authorizing such inquiry or investiga- 
tion, or extension thereof, has been agreed to by the Senate. 

“3. The Committee on Rules and Administration is authorized and directed to 
prescribe uniform requirements for the form and contents of the budget required 
to be submitted under subsection 1 of this rule, and to make such studies as may 
be necessary to enable it so to prescribe. 

“4. Whenever the head of any department or agency of the Government shall 
have detailed or assigned personnel of such department or agency to the staff 
of any Senate committee or subcommittee thereof, the appropriations of such 
department or agency from which the personnel so assigned or detailed is 
paid shall be reimbursed from funds available to the committee or subcommittee 
at the end of each quarterly period in the amount of the salaries of such per- 
sonnel while on such detail or assignment; and the services of any personnel 
so detailed or assigned shall not be accepted or utilized unless, at the time of 
such detail or assignment, funds are available to such committee or subcom- 
mittee for the reimbursement of appropriations, as herein provided, for the 
period of such detail or assignment.” 

Sec. 2. Paragraph (0) (1) (A) of rule XXV of the Standing Rules of the 
Senate is amended to read as follows: 

“(A) Matters relating to the payment of money out of the contingent fund 
of the Senate or creating a charge upon the same, but no resolution which 
authorizes an inquiry or investigation, or an extension thereof, and does not 
contain an authorization for payment out of such contingent fund shall be 
deemed to create a charge upon the same.” 

Sec. 3. S. Res. 77, Seventy-ninth Congress, agreed to June 28 
amended. is repealed. 


, 1945, as 





{S. Res. 146, 83d Cong., 1st sess.] 
RESOLUTION 


Resolved, That rule XXVI of the Standing Rules of the Senate is amended 
by adding at the end thereof the following new subsection: 

“3. In any case in which a controversy arises as to the jurisdiction of any 
committee of the Senate to make any inquiry or investigation, the question of 
jurisdiction shall be decided by the Presiding Officer of the Senate, without 
debate, upon a motion to discharge the committee from further pursuing such 
inquiry or investigation; but such decision shall be subject to an appeal. The 
chairman of each committee shall from time to time and at the earliest date 
practicable, report to the Senate the general nature of inquiries or investiga- 
tions the committee proposes to undertake, or, in any case he deems the national 
security might be endangered by such report, he shall in writing advise the 
President of the Senate of that fact.” 


{[S. Res. 223, 83d Cong., 2d sess.] 
RESOLUTION 


Resolved, That (a) each committee of the Senate which shall have adopted 
rules for the conduct of investigations by such committee or by a subcommittee 
thereof, and each subcommittee of any such committee which shall have adopted 
rules for the conduct of investigations by such subcommittee, shall submit a 
copy of such rules to the Secretary of the Senate within thirty days after the 
date of adoption of this resolution and thereafter within thirty days after the 
beginning of each regular session of the Congress. Whenever any committee of 
the Senate or subcommittee thereof adopts any new rule or rules for the con- 
duct of investigations, or makes any amendment or modification of any rule for 
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the conduct of investigations, it shall submit a copy of such new, amended, or 
modified rule or rules to the Secretary of the Senate within ten days after the 
date of the adoption, amendment, or modification of such rule or rules. 

(b) The Secretary of the Senate shall cause to be printed in the Congressional 
Record all rules and amendments or modifications thereof submitted to him 
under this resolution, and at least once each year shall cause such rules to be 
compiled and printed as a Senate document. 





[S. Res. 249, 83d Cong., 2d sess.) 
RESOLUTION 


Resolwed, That the Standing Rules of the Senate are amended by adding at 
the end thereof the following new rule: 


“RULE XLI 
“COMMITTEE PROCEEDINGS 


“No standing, special, or select committee (or any subcommittee thereof) shall 
permit the proceedings in any hearing before such committee to be— 
“(a) broadcast by radio or television, or 
“(b) recorded, in whole or in part, by means of any motion picture camera, 
television camera, or any form of sound recording or transcription, 
unless the individual, firm, or organization (including but not limited to broad- 
casting networks and stations) making such broadcast or record has first 
furnished written assurances satisfactory to the chairman of such committee 
to the effect that such proceedings will not be used in any radio or television 
broadcast, rebroadcast, or re-creation (other than a broadcast, rebroadcast, or 
re-creation devoted exclusively to a survey or summary of news of current events 
and made without interruption for any commercial advertisement or announce- 
ment) which is (1) made for payment received or to be received from any ad- 
vertiser of goods or services, (2) sponsored or made by or on behalf of any such 
advertiser, (3) interrupted by any announcement made by or on behalf of any 
such advertiser, or (4) made in connection with or in relation to any advertise- 
ment for any commodity or service offered for sale by any commercial enter- 
prise. Upon receipt by the chairman of any information deemed by him to be 
reliable to the effect that any such undertaking has been violated, a written state- 
ment of the facts concerning such violation shall be filed by him with the Secre- 
tary of the Senate, and the individual, firm, or organization which has given 
the undertaking so violated shall be excluded from further opportunity to so 
broadcast or record the proceedings of such hearing. No committee chairman 
shall permit any individual, firm, or organization to broadcast or record any 
such proceedings until he has ascertained from the Secretary of the Senate 
whether such individual, firm, or organization has within one year violated any 
undertaking previously given in compliance with this rule.” 


[S. Res. 253, 83d Cong., 2d sess.] 
RESOLUTION 


Resolved, That rule XV of the Standing Rules of the Senate is amended by in- 
serting at the end thereof the following: 

“3. All bills and resolutions to authorize the investigation of a particular sub- 
ject matter shall define such subject matter clearly, and shall state the need for 
such investigation and the general objects thereof.” 

Sec. 2. Rule XXV of such Standing Rules is amended by deleting the title 
“Standing Committees” and inserting in lieu thereof “Powers and Duties of 
Committees.” 

Sec. 3. Paragraph (b) of subsection 3 of such rule XXV is amended to read 
as follows: 

“(b) Unless the committee otherwise provides, one member shall constitute a 
quorum for the receipt of evidence and the taking of testimony; but no witness 
shall be compelled to give oral testimony before less than two members if, prior 
to testifying, he objects to the presence of only one member.” 

Sec. 4. Such rule XXV is amended by inserting at the end thereof the follow- 
ing subsections: 
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‘5. The rules of the committees shall be the rules of the subcommittees so far 
as applicable. Committees and subcommittees may adopt additional rules not 
inconsistent with the rules of the Senate. 

“6. All hearings conducted by committee shall be open to the public, except 
executive sessions for marking up bills or for voting or where the committee by 
a majority vote orders an executive session. 

“7. Unless otherwise provided, committee action shall be by vote of a majority 
of a quorum. 

“8. An investigating subcommittee of any committee may be authorized only 
by a majority vote of the committee. 

“9. No committee hearing shall be held unless specifically authorized by the 
committee. 

“10. No committee hearing shall be held in any place outside of the District of 
Columbia unless authorized by a majority vote of the committee. 

“11. No measure, finding, or recommendation shall be reported from any com- 
mittee unless a majority of the committee were actually present. 

“12. No testimony taken or material presented in an executive session shall be 
made public, either in whole or in part or by way of summary, unless authorized 
by a majority vote of the committee. 

13. No person shall be employed for or assigned to investigate activities until 
approved by the committee 

“14. Unless otherwise provided, subpenas to require the attendance of witnesses, 
the giving of testimony, and the production of books, papers, or other evidence 
shall be issued only by authority of the committee, shall be signed by the chair- 
man or any member designated by the chairman, and may be served by any person 
designated by the committee, the chairman, or the signing member. 

“15. No witness shall be compelled to give oral testimony for broadcast, or for 
direct reproduction by motion picture photography, recording, or otherwise in 
news and entertainment media if he objects. 

“16. Oaths may be administered and hearings may be conducted and pre- 
sided over by the chairman or any member designated by the chairman. 

“17. Witnesses shall be permitted to be advised by counsel of their legal rights 
while giving testimony, and unless the presiding member otherwise directs, to be 
accompanied by counsel at the stand. 

“18, Witnesses, counsel, and other persons present at committee hearings shall 
maintain proper order and decorum; counsel! shall observe the standards of ethics 
and deportment generally required of attorneys at law. The chairman may 
punish breaches of this provision by censure or by exclusion from the commit- 
tee’s hearings, and the committee may punish by citation to the Senate as for 
contempt. 

“19. Whenever the committee determines that evidence relating to a question 
under inquiry may tend to defame, degrade, or incriminate persons called as 
witnesses therein, the committee shall observe the following additional pro- 
cedures, so far as may be practicable and necessary for the protection of such 
persons: 

“(a) The subject of each hearing shall be clearly stated at the outset thereof, 
and evidence sought to be elicited shall be pertinent to the subject as so stated. 

“(b) Preliminary staff inquiries may be directed by the chairman, but no 
major phase of the investigation shall be developed by calling witnesses until 
approved by the commitee. 

“(c) All testimony, whether compelled or volunteered, shall be given under 
oath 

‘(d) Counsel for witnesses may be permitted, in the discretion of the presiding 
member and as justice may require, to be heard briefly on points of right and 
procedure, to examine their clients briefly for purposes of amplification and 
clarification, and to address pertinent questions by written interrogatory to other 
witnesses whose testimony pertains to their clients. 





“(e) Testimony shall be heard in executive session, the witness willing, when 
necessary to shield the witness or other persons about whom he may testify. 

“(f) The secrecy of executive sessions and of all matters and material not 
expressly released by the committee shall be rigorously enforced. 

“(g) Witnesses shall be permitted brief explanations of affirmative or nega- 
tive responses, and may submit concise, pertinent statements, orally or in writing, 
for inclusion in the record at the opening or close of their testimony. 

“(h) An accurate verbatim transcript shall be made of all testimony, and no 
alterations of meaning shall be permitted therein. 
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“(i) Each witness may obtain transcript copies of his testimony given publicly 
by paying the cost thereof ; copies of his testimony given in executive session shall 
be furnished the witness at cost if the testimony has been released or publicly 
disclosed, or if the chairman so orders. 

“(j) No testimony given in executive session shall be publicly disclosed in part 
only, except when the committee decides that deletions from the transcript are 
required by considerations of national security. 

“20. Whenever the committee determines that any testimony, statement, re- 
lease, or other evidence or utterance relating to a question under inquiry may 
tend to defame, degrade, or incriminate persons who are not witnesses, the com- 
mittee shall observe the following additional procedures, so far as may be prac- 
ticable and necessary for the protection of such persons: 

“(a) Persons so affected shall be afforded an opportunity to appear as wit- 
nesses, promptly and at the same place if possible, and under subpena if they so 
elect. Testimony relating to the adverse evidence or utterance shall be subject 
to applicable provisions of subsection 19 of this rule. 

“(b) Each such person may, in lieu of appearing as a witness, submit a con- 
cise, pertinent sworn statement which shall be incorporated in the record of the 
hearing to which the adverse evidence or utterance relates. 

“21. The chairman or a member shall when practicable consult with appro- 
priate Federal law-enforcement agencies with respect to any phase of an inves- 
tigation which may result in evidence exposing the commission of Federal crimes, 
and the results of such consultation shall be reported to the committee before 
witnesses are called to testify therein. 

“22. Requests to subpena additional witnesses shall be received and considered 
by the chairman in any investigation in which witnesses have been subpenaed. 
Any such request received from a witness or other person entitled to the protec- 
tions afforded by subsections 19 or 20 of this rule shall be considered and dis- 
posed of by the committee. 

“23. Each committee conducting investigations shall make available to inter- 
ested persons copies of the rules applicable therein.” 





[S. Res. 256, 83d Cong., 2d sess.] 
RESOLUTION 


Whereas investigation of matters of public importance through committee 
hearings is of vital importance to the discharge of the constitutional functions 
of the Senate of the United States; and 

Whereas the investigative power of Senate committees is derived from the 
power of the Congress to inquire into matters of public importance within its 
jurisdiction; and 

Whereas article I, section 5, of the Constitution of the United States provides 
that ‘Each House may determine the rules of its proceedings”: Therefore be it 

Resolved, That the following be, and hereby are, adopted as the Code of Fair 
Committee Procedure of the Senate of the United States in connection with all 
investigations in which committees act as organs of inquiry and investigation 
as distinguished from their general roles in which they discharge normal legis- 
lative functions, including the holding of normal hearings incident to committee 
business. 


SUBCOMMITTEE, MEETINGS, INVESTIGATIONS, AND REPORTS 


Sec. 2. (a) Subcommittees, as required, shall be appointed by the committee 
chairman, subject to the approval of the majority of the committee, and shall 
ordinarily consist of no less than three members, a proportionate ratio of whom 
shall be members of the minority (the designation of the majority and minority 
members of a subcommittee shall be subject to the approval of the majority 
and minority members of the committee respectively in caucus assembled). 
Subcommittees of less than three members may be designated by the chairman, 
subject to the approval of the majority of the committee. 

(b) Committee meetings, other than regular meetings authorized by section 
133 (a) of the Legislative Reorganization Act of 1946 (60 Stat. 837), shall be 
-alled only upon a minimum of sixteen hours’ written notice to the office of 
each committee member. This provision may be waived by the assent of the 
majority of the members of the committee. 


19144—54—-pt. 12 
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(c) Committee hearings (whether public or in executive session) and com- 
mittee investigations shall be scheduled and conducted only upon the majority 
vote of the committee in a meeting at which a majority of the committee is actu- 
ally present. 5 

(d) A resolution or motion scheduling hearings or ordering a particular in- 
vestigation shall state clearly and with particularity the subject thereof, which 
resolution may be amended only upon majority vote of the committee in a 
meeting at which a majority of the committee is actually present. 

(e) The chairman or a member shall consult with appropriate Federal law- 
enforcement agencies with respect to any phase of an investigation which may 
result in evidence exposing the commission of Federal crimes, and the results 
of such consultation shall be reported to the committee before witnesses are 
called to testify therein. 

(f) No committee report shall be issued unless a draft of such report is sub- 
mitted to the office of each committee member twenty-four hours in advance of 
the meeting at which it is to be considered and is adopted at a meeting at which 
a majority is actually present. 

(g) No testimony given in executive session or part or summary thereof 
shall be released or disclosed orally or in writing by a member or employee of 
the Senate without the authorization of the committee by majority vote at a 
meeting at which a majority of members is present. No committee or staff 
report or news release or statement based upon evidene or testimony adversely 
affecting a person shall be released or disclosed by the committee or any mem- 
ber orally or in writing unless such evidence or testimony and the complete 
evidence or testimony offered in rebuttal thereto, if any, is published prior 
to or simultaneously with the issuance of the, report, or news release, or 
statement. 

(h) The rule as to the secrecy of executive sessions as set forth in subsection 
(g) of this section shall be applicable to Members and employees of the Senate 
for a reasonable period following an executive session until the committee has 
had a reasonable time to conclude the pertinent investigation and hearings and 
to issue a report; subject, however, to any decision by a committee majority 
for prior release in the manner set forth in subsection (g). 


HEARINGS 


Sec. 3. (a) Witnesses at committee hearings (whether public or in executive 
session) shall have the right to be accompanied by counsel, of their own choos- 
ing, who shall have the right to advise witnesses of their rights and to make 
brief objections to the relevancy of questions and to procedure. 

(b) Rulings on motions or objections shall be made by the Member presiding, 
subject to appeal to the Members present on motion of a Member. 

(c) At least twenty-four hours prior to his testifying a witness shall be given 
a copy of that portion of the motion or resolution scheduling the hearing stat- 
ing the subject of the hearing; at the same time he shall be given a statement 
of the subject matters about which he is to be interrogated. 

(d) It is the policy of the Senate that only evidence and testimony which is 
reliable and of probative value shall be received and considered by a committee. 
The privileged character of communications between clergyman and parish- 
ioner, doctor and patient, lawyer and client, and husband and wife shall be 
scrupulously observed. 

(e) No testimony shall be taken in executive session unless at least two 
members of the committee are present. 

(f) (i) Every witness shall have the right to make complete and brief an- 
swers to questions and to make concise explanations of such answers. 

(ii) Every witness who testifies in a hearing shall have a right to make an 
oral statement and to file a sworn statement which shall be made part of the 
transcript of such hearing, but such oral or written statement shall be relevant 
to the subject of the hearing. 

(g) A stenographic verbatim transcript shall be made of all committee hear- 
ings. Copies of such transcript, so far as practicable, shall be available for 
inspection or purchase at regularly prescribed rates from the official reporter 
by any witness or person mentioned in a public hearing. Any witness and his 
counsel shall have the right to inspect only the complete transcript of his own 
testimony in executive session. 
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RIGHTS OF PERSONS ADVERSELY AFFECTED BY TESTIMONY 


Sec. 4. (a) A person shall be considered to be adversely affected by evidence 
or testimony of a witness if the committee determines that: (i) The evidence or 
testimony would constitute libel or slander if not presented before a committee 
of the Senate, or (ii) the evidence or testimony alleges crime or misconduct or 
tends to disgrace or otherwise to expose the person to public contempt, hatred, or 
scorn. 

(b) Insofar as practicable, any person whose activities are the subject of 
investigation by the committee, or about whom adverse information is proposed 
to be presented at a public hearing of the committee, shall be fully advised by 
the committee as to the matters into which the committee proposes to inquire 
und the adverse material which is proposed to be presented. Insofar as practi- 
cable, all material reflecting adversely on the character or reputation of any 
individual which is proposed to be presented at a public hearing of the com- 
mittee shall be first reviewed in executive session to determine its reliability 
and probative value and shall not be presented at a public hearing except pur- 
suant to majority vote of the committee. 

(c) If a person is adversely affected by evidence or testimony given in a public 
hearing that person shall have the right: (i) To appear and testify or file a 
sworn statement in his own behalf, (ii) to have the adverse witness recalled upon 
application made within thirty days after introduction of such evidence or the 
termination of the adverse witness’ testimony, (iii) to be represented by counsel 
(as in (2) (b) hereof), (iv) to cross-examine (in person or by counsel) such 
adverse witness, and (v) subject to the discretion of the committee, to obtain 
the issuance by the committee of subpenas for witnesses, documents, and other 
evidence in his defense. Such opportunity for rebuttal shall be afforded 
promptly and, so far as practicable, such hearing shall be conducted at the 
same place and under the same circumstances as the hearing at which adverse 
testimony was presented. 

Cross-examination shall be limited to one hour for each witness, unless the 
committee by majority vote extends the time for each witness or group of 
witnesses. 

(d) If a person is adversely affected by evidence or testimony given in 
executive session or by material in the committee files or records, and if public 
release of such evidence, testimony, or material is contemplated, such person 
shal) have, prior to the public release of such evidence or testimony or material 
or any disclosure of or comment upon it by members of the committee or com- 
mittee staff or taking of similar evidence or testimony in a public hearing, the 
rights conferred by subsection (3) (c) hereof and the right to inspect at least 
as much of the evidence or testimony of the adverse witness or material as will 
be made public or the subject of a public hearing. 

(e) Any witness (except a member of the press who testifies in his professional 
capacity) who gives testimony before the committee in an open hearing which 
reflects adversely on the character or reputation of another person may be 
required by the committee to disclose his sources of information, unless to do so 
would endanger the national security. 


SUBPEN AS 


Sec. 5. Subpenas shall be issued by the chairman of a committee only upon 
written notice to all members of the committee with a statement as to the 
identity of the witness or material and their relevancy to the investigation or hear- 
ing already authorized. Upon the request of any member of the committee the 
question of whether a subpena shall be issued or remain in force if already issued 
shall be decided by majority vote. 


COMMITTEE STAFF 


Sec. 6. The composition and selection of, and changes in, the professional and 
clerical staff of a committee shall be subject to the vote of a majority of the 
members of the committee. 


TELEVISION AND OTHER MEANS OF COMMUNICATION AND REPORTING 


= 


Sec. 7. (a) Subject to the physical limitations of the hearing room and con- 
sideration of the physical comfort of committee members, staff, and witnesses, 
equal access for coverage of the hearings shall be provided to the various means 
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of communications, including newspapers, magazines, radio, news reels, and 
television. It shall be the duty of the committee chairman to see that the various 
communication devices and instruments do not unreasonably distract, harass, 
or confuse the witness and interfere with his presentation. 

(b) No witness shall be televised, filmed, or photographed during the hearing if 
he objects on the ground of distraction, harassment, or physical handicap. 


RVISION, APPEALS AND ENFORCEMENT 


Sec. 8. The application of this code shall be supervised in the Senate by the 
presiding officer of the Senate and four members selected by the Senate (not more 
than two of the members selected shall be of the same party), who shall have 
authority (1) to receive and investigate complaints of alleged violations of this 
code filed by persons claiming to be aggrieved and by members, (2) to advise 
committee chairmen of their conclusions and their suggestions, and (3) to present 
their findings to the Senate, with such recommendations for remedial and dis- 
ciplinary tion, if any, they deem appropriate. 


DEFINITIONS 


Sec. 9. As used in this Act: 

‘Committee’ shall mean any standing, select, or special committee of the 
Senate (except the majority and minority policy committees) and any subcom- 
mittees of the foregoing. 

“Person” includes an individual, partnership, trust, estate, association, corpo- 
ration, or society. 


[S. Con. Res. 11, 83d Cong., 1st sess.] 
CONCURRENT RESOLUTION 


Resolved by the Senate (the House of Representatives concurring), That no 
Member of the Senate or the House of Representatives shall make before the 
Senate or the House of Representatives, respectively, any derogatory remarks 
with respect to any citizen or resident of the United States without making a 
reasonable effort, if time permits, to notify such citizen or resident of the exact 
nature of such remarks, where and approximately when they will be made, 
and the procedure that such citizen or resident must follow if he desires to 
submit an answer to such remarks under this rule. If any such remarks are 
made without such notification, the Secretary of the Senate or the Clerk of the 
House of Representatives, depending on where such remarks were made, shall 
mail to such citizen’s or resident’s last known address a printed copy of such 
remarks and information concerning the procedure that must be followed if 
he desires to submit an answer to such remarks under this rule. Any citizen or 
resident of the United States who is derogated in any remarks made by a Member 
of the Senate or the House of Representatives before the Senate or the House 
of Representatives, respectively, may submit an answer to such remarks to either 
the Secretary of the Senate or the Clerk of the House of Representatives, de- 
pending on where such remarks were made. If such remarks were made orally on 
the floor, then the answer shall be read on the floor by the Secretary of the Senate 
or the Clerk of the House of Representatives, depending on where such remarks 
were made and such answer, if received in time, shall be printed in the daily and 
permanent editions of the Congressional Record immediately following such 
remarks. If such remarks were in the form of an extension of remarks, printed 
in the Appendix of the Record, then the answer shall not be read on the floor but 
shall be printed in the Appendix. In either case, such answer shall be subscribed 
and sworn to before any duly authorized notary public, and shall not exceed in 
length the remarks that it answers or one half a printed page in the Congressional 
Record, whichever is the greater. 

Sec. 2. The section of this resolution shall be a rule of each House, respectively, 
and shall supersede any other rule thereof but only to the extent that it is incon- 
sistent with such other rule. 
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[S. Con. Res. 86, 88d Cong., 2d sess. ] 
CONCURRENT RESOLUTION 

Resolved by the Senate (the House of Representatives concurring), That (a) 
no part of any hearing or other proceeding of any committee of the Congress shall 
be broadcast by television or recorded by means of any television or motion pic- 
ture camera or by any other means for use in any television broadcast, if such 
hearing or proceeding is begun after the adoption of this resolution. 

(b) As used herein, the term “committee of the Congress” includes any stand- 
ing, special, or select committee of either House of the Congress, any joint com- 
mittee of the Congress, and any subcommittee of any such committee. 

The Cuairman. In view of the importance os the subject matter 
of these resolutions and the interest dis splayed by Members of the 
Congress and the public, this subcommittee intends to hold compre- 
hensive hearings and to study this problem with the greatest of care. 

The subcommittee intends to afford the sponsoring Senators every 
opportunity to present their views and expects to hear a large number 
of individuals and organizations, 

Let the record show that Senator Carlson, a member of this com- 
mittee, is present and that Senator Hayden will appear in a short 
while. 

Senator, before proceeding to testify, if you are going to state some 
personal views, do you want to state them under oath or do you just 
want to proceed ? 

Senator Busu. Mr. Chairman, I will do whichever you care to have 
me do. 

The CHarrMan. It is up to you, sir. 

Senator Busu. I certainly will be glad to accept the oath, if you 
would like me to do so. 

The Cuatrman. All right. 

Do you solemnly swear the testimony given in this hearing will be 
the truth, the whole truth, and nothing but the tr uth, so help you God ¢ 

Senator Busu. I do. 

The Cuatrman. Senator Bush, do you have a prepared statement ? 

Senator Busu. I do. 

The Cuarrman. And you have submitted it to the committee ? 

Senator Bus. I beg your pardon. 

The CHatrman. You have already submitted that statement, have 
you? 

Senator Busu. I have submitted that statement. 

I-would like, if the chairman permits, to go through the statement. 
I don’t think it will take me over 20 minutes. 

The CuatrmMan. Fine, sir. 

Senator Busu. I will not read part of it, and which I will ask be 
inserted. 

The CHatrMan. Proceed, sir. 


TESTIMONY OF HON. PRESCOTT BUSH, A UNITED STATES SENATOR 
FROM THE STATE OF CONNECTICUT 


Senator Busu. Mr. Chairman, members of the committee, and Judge 
Morris, whom I am glad to see back in Washington again: I am 
pleased that the C ommittee on Rules has decided to consider in this 
session of the 88d Congress various proposals for fair investigating 
procedures. I wish to thank the chairman for this opportunity to 
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appear and Santity in support of Senate Resolution 253, a code of fair 
procedures which I introduced in the Se nate last May 24. 

I believe that Senate Resolution 253 provides a basis for a good and 
workable code that will give needed protection to individuals who 
become involved in investigations and at the same time will not in 
any way hamstring our committees. 

Be fo ore discussing some of the specific provisions of Senate Reso- 
lution 253, I would like to make some general observations on a few 
of the major issues which are involved. 

Although Senate committees investigate in many fields, and Senate 
Resolution 253 would apply to all committees, public interest has 
centered on investigations of subversion. This is a sensitive subject ; 
emotions are easily aroused and partisan feelings become intense. 
Yet, we in the Senate should strive to keep such factors from influ- 
encing our consideration of the problems which present themselves 
in this area. 

In sponsoring the proposed code of fair investigating procedures, I 
stress the importance of achieving unity among ‘all patriotic Amer- 
icans in the fight against communism, which remains a threat within 
the borders of the United States as well as in the world. Our alert- 
ness to the danger of internal subversion has been sharpened in re- 
cent years, and our defenses against it have been strengthened; yet, 
the danger remains and we must not relax our guard. 

My statement in the Congressional Record accompanying the text of 
Senate Resolution 253 contains these remarks: 

We need a united Nation to meet the Communist threat in the world; we need 
a united Nation to make certain that our democracy is not destroyed by sub- 
version from within. 

The Senate can make progress toward forging that essential unity by insisting 
that investigations into subversion, and all other investigations as well, be con- 
ducted with fairness and a sense of responsibility. 

Mr. Chairman, I will not now quote further from the statement, 
but I request that the text of the statement referred to be printed at 
this point in the record of this hearing. 

The Cuamman. It may go into the record and become part of it. 

(The statement referred to is as follows :) 


STATEMENT BY SENATOR PRESCOTT BUSH IN REGARD TO A PROPOSED CODE OF FAIR 
PROCEDUBES FOR CONGRESSIONAL INVESTIGATIONS, Monpay, May 24, 1954 


I am introducing in the Senate today a resolution proposing a code of fair 
procedure for investigations conducted by committees of the United States 
Senate. 

The establishment of such a code is a responsibility the Senate must face. 

The Nation has been witnessing an unpleasant spectacle in the hearings in- 
volving charges made in turn against the chairman and ‘certain members of ‘the 
staff of the Senate Permanent Subcommittee on Investigations, on the one side, 
and civilian officials of our Military Establishment on the other. 

This is not the time to discuss the merits of that unfortunate controversy. 
But, in my judgment, we should draw from it now the clear lesson that the Sen- 
ate as a whole bears a share of the responsibility. If the Senate, in the past, 
had adopted uniform requirements for fair investigating procedures, and had in- 
sisted on their observance, these hearings probably would not have been neces- 
sary. 

Let us meet at once the objection that fair procedures would cripple investiga- 
tions into communism, more specifically into Communist infiltration of our Gov- 
ernment and other areas of our life. 
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It is true that any Member of the Congress who seeks to expose Communists 
or Communist sympathizers automatically becomes a target of attack by those 
who are involved, directly or emotionally, in the Communist conspiracy, and that 
that attack includes indiscriminate criticism of methods. 

It is equally true that many patriotic Americans have become seriously alarmed 
at abuses of the investigative power. Fear exists in the minds of these loyal 
Americans—clergymen of all faiths, schoolteachers, educators at all levels, 
Government employees, lawyers, men and women in all walks of life—that if 
the Congress does not insist on fair and just investigating methods, the basic 
rights of all individuals may be undermined or even destroyed. 

Those who seek to lump together the Communists who oppose all investiga- 
tions of their activities and the loyal Americans who oppose only those investi- 
gating methods which offend their sense of justice and fair play are making a 
serious mistake. 

Nothing could play more into the hands of the Communists, and create un- 
healthy divisions among us at a time when Red aggression is on the march 
and our best thought and energy are needed to bring it to a halt. 

We need a united Nation to meet the Communist threat in the world; we 
need a united Nation to make certain that our democracy is not destroyed by 
subversion from within. 

Then Senate can make progress toward forging that essential unity by insisting 
that investigations into subversion, and all other investigations as well, be con- 
ducted with fairness and a sense of responsibility. 

The problem of reconciling the right of the Congress to gather facts with the 
right to fair treatment of individuals called before investigating committee is 
crying for solution. 

The problem has existed for many years. The task of solving it may seem 
difficult, but that does not excuse shirking it. 

The resolution being introduced proposes one possible solution, which, I be- 
lieve, would not in any way hamper responsible investigations. I take no pride 
in authorship. The resolution draws heavily on recommendations which have 
been made by the majority policy committee, and upon suggestions which have 
come from hearings held during this Congress by the Subcommittee on Legislative 
Procedure of the Committee on Rules of the House of Representatives. It is 
being submitted in the hope that it may receive serious study by Senators on 
both sides of the aisle, and may stimulate suggestions for improvement. 

This problem should be considered in an atmosphere of cooperation between 
my party and those on the other side of the aisle. Partisan charges on either 
side about events in the past will not contribute toward a solution. Let us keep 
our attention focused on the important principles which are at stake and strive 
to avoid being diverted by questions involving personalities. For the principles 
with which we are concerned affect the honor and dignity of the Senate as a 
whole, as well as the basic liberties of our citizens and our national security. 
They far outweigh in importance the political fortunes of any of us individual 
Senators. 

Much remains to be done on the legislative program proposed to us by the 
President of the United States, a program whose fulfillment is needed to 
strengthen our defenses against Communist imperialism and to strengthen our 
domestic economy. We all realize that we are pressed for time in acting on 
that program. We would not want to see that program blocked by prolonged 
discussion of other matters. 

Nevertheless, this question of fair procedures for congressional investigations 
is so sericus, and of such great concern to the people of this country, that it de- 
serves our attention at the first opportunity. I urge the majority leader and the 
minority leader to use their great influence in expediting action to the maximum 
extent possible, consistent with the other heavy responsibilities which they 
bear. 

We in the Senate should recall the words of the President of the United States 
in his statement of March 4, 1954, dealing with this problem. He said this: 

“We must be unceasingly vigilant in every phase of governmental activity to 
ake certain there is no subversive penetration. 

“In opposing communism, we are defeating ourselves if either by design or 
carelessness, we use methods that do not conform to the American sense of 
justice and fair play. 

“The conscience of America will clearly discern when we are exercising proper 
vigilanee without being unfair. That conscience is reflected in the body of the 
United States Congress. We can be certain that its Members will respond to 
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America’s convictions and beliefs in this regard.” Let us heed the call of our 
consciences. 

Senator Busu. That will take us over to the middle of page 3 on 
the pre pi ired statement. 

The importance of unity in our battle against communism also has 
been stressed by the President of the United States. In his Memoria! 
Day address at the Nationa! Bicentennial Dinner of Columbia Uni- 

a . . . 7° 
versity, President Eisenhower said this 

Possibly in no other way do the Communists so clearly exhibit their fear of 
the free world achieving real unity as in their persistent efforts to divide and 
thereby weaken us. They exploit every difference of view among independent 
uations to make honest discussion falsely appear, not as a valued characteristic 
of free systems, but as indication of mutual hatreds and antagonisms. This 
doctrine of divide and conquer they apply not only as between nations, but among 
groups and individuals of the same nation. They ceaselessly attack our social, 
industrial, educational, and spiritual institutions, and encourage every type of 
internecine struggle of whatever kind. 

It is very easy 


I am continuing the President’s remarks— 


to become an unwitting tool or ally of such conniving. For example, there is no 
other subject or purpose in whic h Americans are so completely united as in their 
cpposition to communism. Yet, my friends, and I say this sadly, is there any 
other subject that seems, at this moment, to be the cause of so much division 
among us as does the matter of defending our freedoms from Communist sub- 
version? To this problem we must apply more knowledge and intellect and 
less prejudice and passion. Above all, we must not permit anyone to divert our 
attention from the main battle and to inspire quarrels that eventually find 
good citizens bitterly opposed to other good citizens, when basically all would 
like to be joined in effective opposition to communism. 


That is the end of the President’s statement which I quoted. 

Now, it appears unfortunately too true that many patriotic Ameri- 
cans have become alarmed by what have seemed grossly unfair and 
improper methods employed by some congressional investigating com- 
mittees. This has caused disunity; indeed, grave apprehension and 
unhappiness. 

Obviously, some criticism of investigating methods stems from the 
Communists themselves and from fellow travelers; but, apart from 
these self-serving attacks, one sees a mounting volume of criticism 
from completely “responsible and loyal citizens in all walks of life. 

In the statement which accompanied my filing of Senate Resolution 

3, | made these observations—and I quote: 


It is true that any Member of the Congress who seeks to expose Communists 
or Communist sympathizers automatically becomes a target of attacks by those 
who are involved, directly or emotionally, in the Communist conspiracy, and that 
that attack includes indiscriminate criticism of methods. 

It is equally true that many patriotic Americans have become alarmed at 
abuses of the investigative power. Fear exists in the minds of these loyal 
Americans—clergymen of all faiths, school teachers, educators at all levels, 
Government employees, lawyers, men and women in all walks of life—that if 
the Congress does not insist on fair and just investigating methods, the basic 
rights of all individuals may be destroyed. 

Those who seek to lump together the Communists who oppose all investigations 
of their activities and these loyal Americans who oppose only those investigating 
methods which offend their sense of justice and fair play are making a serious 
mistake. 

Nothing could play more into the hands of the Communists and create un- 
healthy divisions among us at a time when Red aggression is on the march and 
our best thought and energy are needed to bring it to a halt. 
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Mr. Chairman, I could read into this record many statements by 
religious leaders, educators, lawyers, and thought leaders in other 
areas of public life expressing deep and serious concern about abuses 
of the power to investigate; but I think this unnecessary because we 
are all aware of the insistence by those who can by no means be accused 
of softness toward communism that the Congress adopt investigating 
procedures which conform to American standards of fairness and 
justice. 

This insistence does not imply that congressional investigations of 
subversion, as in other fields, have not served a useful purpose. 
Among other things, they have focused public attention on the very 
real threat that communism presents to our free American institutions 
and have resulted in legislation intended to plug loopholes in our 
defenses against it. 

Without detracting from the contributions of other committees, Mr. 
Chairman, both in the House and in the Senate, I would like at this 
time to stress especially the importance of the work of the Senate 
Judiciary Committee’s Subcommittee on Internal Security. Its re- 
port entitled “Interlocking Subversion in Government Departments” 
presents the clearest picture we have had of the infiltration of our 
Government by Communists which took place in former years. 

I might say, parenthetically, Mr. Chairman, I thought enough of 
that report to buy a thousand copies of it with my own money and 
persuaded my State chairman to buy, I think, another thousand copies, 
and we gave distribution to that among thought leaders in our State 
because we thought it was a very important report. 

The CuatrMan. I am glad to hear that. 

Senator Busu. I thought you might be. 

Significantly, the Subcommittee on Internal Security has so con- 
ducted itself as to cause little public concern over its methods. While 
[ have not had the opportunity to observe its procedures at first hi and, 
I have been impressed by various statements testifying to the fairness 
and sense of responsibility which have guided the subecommittee’s 
members and staff in their official duties. 

I was particularly impressed by the testimony before the subcom- 
mittee on March 11, 1953, of Dr. Harry D. Gideonse, president of 
Brooklyn College of the city of New York, at a time when alarm was 
being voiced in some quarters that committee investigations might 
interfere with academic freedom. 

Dr. Gideonse made various statements that the committee’s pro- 
cedures were fair and, in particular, expressed his approval of pre- 
cautions taken to avoid damage to the reputations of innocent persons. 
The following exchange occurred between the late Senator Willis 
Smith, of North Carolina, and Dr. Gideonse—and I quote: 

Senator SmitH. Doctor, I judge from what you have said up to now that you 
do not see any reason why the really sane and level-headed members of the 
teaching profession should not cooperate with this committee, and that they 
need have no fear of encroachment upon academic freedom, so-called. Is that 
your feeling today, after what you have observed about the committee's activities? 

Dr. GIDEONSE. Yes, sir. 

To me this demonstrates that an investigating committee working 
in the field of subversion need not cast aside standards of fairness in 
order to obtain results. Indeed, it suggests that more and better re- 
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sults can be obtained by the use of fair methods, and that public con- 
fidence in the work of the committees will be strengthened in 
consequence. 

Concluding now my preliminary remarks, Mr. Chairman, I turn to 
a brief discussion of Senate Resolution 253; and let me again disclaim 
any pride of authorship or claim to originality in the drafting of these 
proposed rules. 

I have drawn heavily from two sources: First, the recommenda- 
tions of the Republican Policy Committee made earlier this year; and, 
secondly, a resolution introduced in the House of Representatives by 
Representative Hugh Scott, of Pennsylvania, after a long and careful 
study made by a subcommittee of the House Committee on Rules of 
which he wasachairman. The hearings of Mr. Scott’s subcommittee 
have been published, and contain much information which I believe 
will be useful to this committee. 

Advantage might well exist in having the Senate rules on investi- 
gating procedures as nearly in conformity with those of the House 
us practicable. Several committees, in the House and in the Senate, 
are active in the investigating field. Uniformity, or near uniformity, 
in the rules would avoid public confusion and misunderstanding and, 
conversely, promote better understanding of these procedures in both 
Houses. 

I believe that Senate Resolution 253 strikes a proper balance in the 
difficult task of safeguarding the rights of individuals called as wit- 
nesses or otherwise involved in Senate investigations, and at the same 
time safeguarding the power of committees to investigate. In my 
judgment, Senate Resolution 253 will give no comfort to people who 
want to cripple congressional investigations by forcing committees 
into a rigid straitjacket of restrictive rules. 

Nevertheless, Senate Resolution 253 contains provisions which would 
go a long way, if adopted and enforced, toward eliminating some of 
the more flagrant abuses concerning which there has been much 
complaint. 

Among its major features for the protection of individuals are these: 

1. A majority of a committee must assume responsibility for all 
major decisions. 

2. Three absolute rights are given to witnesses: (a) Advice by 
counsel; (6) a public hearing, if they insist; and (c) a right to decline 
to submit to radio, TV, or motion-picture coverage in testifying. 

3. Witnesses and other persons threatened with loss of reputation 
are given an elaborate set of safeguards, including the privilege to 
question, through written interrogatory, their accusers; or the right 
to submit a written statement in their defense. 

Much emphasis has been placed in public discussion on the need for 
protecting individuals from abusive actions by committees. Perhaps 
not enough attention has been paid to the problem of protecting com- 
mittees from contemptuous and arrogant defiance by some individ- 
uals, particularly by the Communists, their fellow travelers, and 
sympathizers. 

Congressman Gordon H. Scherer, of Ohio, who was assigned to 
the House Committee on Un-American Activities at the start of the 
83d Congress, has given a vivid account of his experiences in an article 
entitled “I Was the Target,” published in the American Legion 
magazine in April 1954. 
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Mr. Scherer says that he had been accustomed to “the rugged give 
and take of political life,” but “not until I joined the struggle against 
Red sedition, however, had anyone impugned my patriotism, honesty, 
and sheer human decency. Thereafter I had to accustom myself to 
being called—to my face, in print, and on the air—a witch hunter and 
character assassin, an inquisitor and Fascist, to cite the more fashion- 
able labels. I had become one of the group of congressional] investi- 
gators being smeared in chorus as smearers of innocents and enemies 
of the Bill of Rights.” 

So much for Mr. Scherer. 

No doubt members of this committee could cite similar experiences 
of their own. The temptation to resort in self-defense to the tactics 
employed by the Communists themselves is understandable; but I 
remain firmly convinced that it must be resisted. Otherwise, we sur- 
render the moral principles which make our free American system 
superior to the Communist system and which, in the long run, con- 
stitute our most important sources of strength. 

In answering the viciously unfair methods used by Communists, let 
us not descend to their level. Instead, we should insist on methods 
which permit action, firm and vigorous, yet action taken with obvious 
fairness. 

In this connection, I invite the committee’s attention to the pro- 
posed subsection 18 of rule X XV, which reads as follows: 

Witnesses, counsel, and other persons present at committee hearings shall 
maintain proper order and decorum ; counsel shall observe the standards of ethics 
and deportment generally required of attorneys at law. The chairman may 
punish breaches of this provision by censure or by exclusion from the commit- 


tee’s hearings, and the committee may punish by citation to the Senate as for 
contempt. 





Some may question whether this provision places too much power in 
the hands of a chairman, particularly in view of section 3 of Senate 
Resolution 253 which would permit the taking of testimony by a 
single member of a committee, or by two members should a witness 
object to the presence of only one. The answer is that this provision 
was drafted with the thought that extraordinary situations in which 
a committee felt it unwise to vest such power in a chairman could be 
met in other ways. Section 3, for example, allows 1- or 2-member 
quorums only in the event that the committee does not otherwise pro- 
vide. Should instances arise of abuse of the power given a chairman 
under the proposed subsection 18 the committee could meet the prob- 
lem by revising its quorum rule. 

Before leaving this question, I invite the committee’s attention to the 
fact that section 3 of Senate Resolution 253 differs from the quorum 
recommendation of the Republican policy committee, which reads as 
follows: 


No investigating committee or subcommittee is authorized to hold a hearing 
to hear subpenaed witnesses or take sworn testimony unless a majority of the 
members of the committee or subcommittee are present: Provided, however, 
That the committee may authorize the presence of a majority and a minority 
member to constitute a quorum. 


It occurs to me that the Republican policy committee’s recommen- 
dation holds within it the danger that a minority could stultify an 
investigation merely by absence. 
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[ have noted with interest that the resolution introduced by Senator 
Kefauver for himself and others on May 27 does not require the pres- 
ence of a minority member during the taking of testimony, at least 
in executive session. 

Mr. Chairman, I introduced Senate Resolution 253 because of my 
deep conviction that the Senate as a whole has a ccopanelaaiaes for its 
committees and should make provision within its rules for fair pro- 
cedures. The committee is but the agent of the Senate, created by 
Senate rules, and directly responsible to the Senate as a whole. 

In introducing the proposed code, these remarks were included in 
my statement: 

This problem should be considered in an atmosphere of cooperation between 
my party and those on the other side of the aisle Partisan charges on either 
side about events in the past will not contribute toward a solution. Let us 
keep our attention focused on the important principles which are at stake 

nd strive to avoid being diverted by questions involving personalities, for the 
principles with which we are concerned affect the honor and dignity of the 
Senate as a whole, as well as the basic liberties of our citizens and our national 
security. They far outweigh in importance the political fortunes of any of us 
as individu al Senators. 

I venture to hope, Mr. Chairman, that your committee will approach 
this problem in that spirit, and attempt to report to the floor as soon 
as possible a code of fair procedures on which agreement between the 
majority and minority parties can be reached. If that is done, I feel 
confident we can take action on this important question during this 
en : without delaying the President’s legislative program. 

Mr. Chairman, I would like to have included at this point in the 
rec aly a resolution which was sent me by the president of the State 
Bar Association of Connecticut, which simply endorses the principle 
of Senate Resolution 253. 

The CHatrman. It may go into the record and become a part of 
the record. 

(The resolution referred to is as follows:) 

Resolved: That the council of the Sti ite Bar a of Connecticut ap- 
proves in principle Senate Resolution 253, the Code of Fair Procedures for Con- 
gressional Committee Investigations proposed by Hon. Prescott Bush of Con- 
necticut ; that the council, not feeling its members sufficiently qualified, does not 
specifically approve or disapprove of the details of the resolution, but prefers to 
leave such detailed consideration of the resolution to the individual members of 
the association, all of whom have received copies of the same. 

Senator Busu. That concludes my testimony. 

The CHarrMan. Senator, we certainly thank you for appearing 
here as our first witness in these all- import: int hearings, and I would 
like to ask at this time: Do you have in mind any examples of what 
vou consider improper ¢ ‘onduct of a committee or improper committee 
procedures ¢ 

Senator Busu. Mr. Chairman, I had not come here prepared to give 
a detailed list of examples or any list of examples of what I have in 
mind. I think that in the past few years there have been various 
instances where committees have been criticized by patriotic citizens 
for lack of decorum, lack of fairness, in connection with investigations, 
particularly investigations into subversive activities. 

It was not my inte te however, to get into a list of illustrations. 
I hardly had thought that was necessary. So, I am not prepared to 
go into any detail. 


af 
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The Cuairman. All right. 

Senator, you have made a reference to the interlocking subversion 
report of the Internal Security Subcommittee of the Judiciary Com- 
mittee. You stated you got a thousand copies of that report. 

Senator Bus. Yes. That was last year. 

The Cuarman. Yes. 

I wondered if that report brought out clearly to you and to other 
people that if it were not for congressional hearings Alger Hiss, 
Harry Dexter White, and men like them would never have been 
exposed. Was that report clear in that respect ? 

Senator Busu. Senator, I haven’t looked at the report recently. 
I perhaps should have refreshed by mind by reading through the 
report. All I can say is I was very much impressed with the ‘report 
and that I certainly shouldn’t dispute the chairman’s inference that 
it did make those things clear. 

I would say it was an excellent report; but, as I say, I can’t remem- 
ber exactly whether your inference there is correct. I have no reason 
to doubt it in the world. 

I was very much impressed with that report. 

The CuarrmMan. Senator Carlson, do you have any questions ¢ 

Senator Carison. Senator, I appreciate very much the statement 
you have made here today, and I appreciate your calling this to the 
attention of the committee, the Senate, and the country. 

As I followed your statement, you seemed to stress pretty much 
the rules regarding the investigation of subversive activities. I am 
wondering if we, as a committee, make recomme wdlatibnn, and if the 
Senate should approve recommendations, for changes in rules, if it 
would not have to apply generally to the operations of committees. 

Senator Busu. I believe it should, Senator; yes, and I think this 
code as described in Senate Resolution 253 would have broad 
application. 

Senator Cartson. With that point in mind, I am sure you are 
going to agree with me, or at least I hope you will, that it is rather 
difficult to draw a line between the investigations of an executive and 
a legislative branch of the Government, “and, personally, I would 
be rather hesitant to try to write rules and regulations that would 
so limit and so restrict the investigative powers of a legislative branch 
of the Government, because I think it can have far-reaching effects 
on future operations of our Government, and I wonder if you would 
agree with me on that. 

Senator Busn. I do. 

Senator Cartson. With that thought in mind, it seems to me that 
s a problem that confronts this committee that is rather difficult, 
admitting we are all concerned about the proper conduct of 
committees. 

We must keep in mind the background, historical background, of 
our Nation, which, after all, was founded following the rules of some 
despots and kings, and the leadership wanted to keep our Nation free 
to operate in the three distinct and separate brandliie of the 
Government. 

I am not going to bore this committee, Mr. Chairman, but I read 
a book since the V ‘suggested this hearing, and I am going to read 2 or 3 
paragraphs of it, if you don’t mind. This Rules Committee has been 
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rather important for many years, and this book, which was secured in 
the Congressional Library, was written by Lauros G. McConaghy, 
doctor of philosophy, and it was copyrighted, I believe, in 1898, and 
the question at that time was about the conflict—Mr. Jefferson opened 
up some of the debate—in regard to the manual for operating pro- 
cedure in the Congress of the United States, and Mr. Jefferson makes 
this statement: 
How far and how long has it thrown the shadows of kings across the sea. 


The background of that statement, of course, is the fact we were 
trying to get away from it. 

Rules, it decrees, must be conservative, not creative; offensive weapons on 
the lesser parties, not tools of the responsible majority; watchful of justice and 
individual liberty rather than promotive of more effectual legislative order. 

In other words, there were some human relationships in there rather 
than trying to write legislative procedure. 

Mr. Chairman, I am not going to bore the committee, but in case 
the Rules Committee feels very important I want to read something 
about the Rules Committee that goes back to 1898: 

The large element of the new and unacquainted membership instant as partly 
responsible for the centralizing tendency in the House cannot possibly figure in 
the Senate, nor has necessity brought the subject of rules to notice without 
biennial regularity. 

The average age of Senators is 60. In 1890 the youngest was 15 years above 
the constitutional minimum. 

In no legislative body in the world do the older members govern more 
supremely, and the conservatism of old age is truly proverbial. 

They are upon the inside of the Rules Committee room braced against the 
doors and only death carries them away. 

I thought that was an interesting statement. 

The Cuarman. Frightening, too. 

Senator Caruison. Thank you. 

Senator Busw. Mr. Chairman, may I just say a word? 

The CuarrMan. Senator Bush. 

Senator Busu. I would like to go back to your question to me about 
the question of whether the report of the Subcommittee on Internal 
Security didn’t illustrate the importance of congressional investiga- 
tions in relation to the Hiss case and the Harry Dexter White case, 
and so forth. 

As I said, I ~ iven’t read that report for 9 months. Maybe it was 
10 months ago, or maybe a year, but I will say this: I want to make 
clear that I agree with you if you infer that investigating committees 
did have a lot to do with, indeed may have been responsible for, the 
developing of those cases. I have no ‘question about that in my mind. 

Secondly, I want to make the point that this code of fair procedures 
that I have submitted in Senate Resolution 253, in my opinion, would 
in no way hamstring or interfere with these committees doing the ex- 
cellent work which they have done in the past, and I would be opposed 
to any code that I thought would interfere with that. 

I also agree with Senator Carlson that through congressional com- 
mittees you enlighten public opinion as well as get the committee in- 
formation upon which it can base legislation. 

I think both purposes of committee investigation are important 
and desirable. 
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The Cuarrman, Senator, with respect to what you brought out in 
your statement, or in your testimony, I would like to ask you this 
question, because it happens many, many times in this kind ‘of com- 
mittee work, particularly in internal security work, subversive work : 
Suppose that you had a heari ing set; you hs id your witness subpené ied, 

say, from a long distance—and you know the Government pays s the 
expense—say from California; the hearing is announced; subpenas 
are issued ; the witnesses are here; you came into the committee room, 
in executive session—this was to be an executive hearing; this is the 
hypothetical case I am giving you—and the witness said, “Well, I 
refuse to testify unless there are 2 Senators here.” In other Ww ords, 
that is provided in your bill, as I understand it. 

Senator Busn. The witness said what ! 

The Cuarrman. The witness may object to 1 Senator taking testi- 
mony if there is a provision that there be 2. Under the provision of 
your bill, they are entitled to have 2. 

Senator Busn. He may have 2, if he so insists; yes. 

The CuHarrman. Now, under those circumstances, Senator Bush, 
what would you do? Would you postpone the hearing? Would you 
delay it? Would you call it off% 

What would you do? 

Senator Busu. If the rules provide he can demand 2 and he has 
only got 1, I think you are in a position where you have got to get 
another man in there quick. 

The Cuarmman. All right; suppose it is one of those times when 
you can’t, and that often happens, too, as you know. 

This is just a practical question, and that is what we want to go 
into in these hearings. We want to try to bring out all these matters 
so we can do something comprehensive and proper here in trying to 
bring about a fair code of procedure. 

Senator Busn. Of course, I think a witness taking that position 
would be taking a good deal of responsibility on himself; but I think, 
nevertheless, if he feels, in his own protection and his counsel feels, or 
if he feels, or if they feel together, it is in his interests to have at least 
2 members of the committee present, then I think the hearing would 
have to be deferred or postponed until that were done. 

The CHarrman. Senator Hayden has come in. 

Senator Busn. I would think, though, if I might say, Mr. Chair- 
man, that the very fact that the rule ‘provides that another one can 
come, that that device to postpone wouldn’t be used very much, unless 
there was real fear on the part of the witness that he might be treated 
very unfairly or unjustly. 

The Cuarrman. These fifth amendment Communists use every pos- 
sible device they can get hold of. 

Senator Busu. I agree; they probably would. 

The CHarrman. Senator Hayden has come in. 

Senator Hayden, do you have any questions you would like to ask 
Senator Bush? 

Senator Haypen. I can say to the Senator from Connecticut I 
regret very much I could not hear all of his statement because of a 
call to the floor regarding a conference report. 

I have read his resolution quite carefully, and it is a very excellent 
compilation of suggestions that many of us have had in mind. 
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The first section of the resolution, that is, the new section 3, reads: 


All bills and resolutions to authorize the investigation of a particular subject 
matter shall define such subject matter clearly, and shall state the need for such 
investigation and the gene ral objects thereof. 

This is a good proviso and is needed, but it should be remembered 
that no investigation can ever be limited to its relevancy of aims, nor 
can a resolution authoriz ing an inqu ury limit or hedge the jurisdiction 
of any committee set out in the Legislative Reorganization Act. 

The rule can state a gene ral objective, but it cannot be final. Now 
with respect to subsection (b) 

Senator Busn. Subsection what. Senator ? 

Senator Haypen. Subsection (b), at the top of page 2, to which 
the chairman just made reference, concerning two members being 
present to take testimony. 

As I came in, it was said that it was not necessary for the two 
members to be of opposite political parties, and I am inclined to agree 

ith that. So long as there are two members present, the witness has 
a protection that one Senator might not give; but it is not necessary 
that the sy both be of the same politic al party. 

“s that your understanding of the subsection ? 

nator Busu. Yes, sir 

Seiiator Haypen. In general, all of the provisions in section 4 re- 
assert and pick up many of the recommendations made in the past 
to improve Senate hearing procedures. some of the provisions could 
be tightened to make the action contemplated depend upon a majority 
vote, 


The Senator’s resolution also presents in a better and more edited 
form the safeguards for witnesses who wish to appear as a result of 
adverse testimony having been given about them to a committee. 

In subsection 9 of section 4, it is provided that: 

No committee hearing shall be held unless specifically authorized by the 
ccemmittee. 

It seems to me it should be “by a majority of the committee.” 

Senator Busn. I presume the committee’s rules would decide how 
a committee decision was arrived at, and presumably it would be by 
“ majority. That doesn’t mean a unanimous vote of the committee. 

Senator Haypen. It does not; but it would mean that if a majority 
of the committee is present, a majority of the majority is to determine 
that a hearing is to be held. 

Senator Busu. I would change it to that if there were any doubt 
about that. 

Senator Haypen. The same situation obtains in subsection 13: 

No person shall be employed for or assigned to investigate activities until 
approved by the committee. 

Senator Busn. The same thing. I would think the committee’s 
rules would decide what a committee deci ision was; but if there is any 
doubt, I defer certainly to the Senator’s vast experience in this field. 
If there is any doubt about what that means, then it ought to be 
very clear. 

We tried to keep it as brief as possible. 

Senator Haypen. The rules of the Senate at present provide that 
no person shall be employed except by a vote of the committee, and 





RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 21 


the chairman of the committee, in certifying a name to the Senate 
disbursing office, must so state; but, to my own knowledge, chairmen 
have made appointments and salaries have been nee without any 
consultation with the committee at all. That is a procedure which 
should be very carefully watched. 

Senator Busn. The purpose of both of those subsections is really in 
line with a statement I made at the close about establishing committee 
responsibility. After all, these things, all these investigations, are the 
responsibility of the Senate, and they are the responsibility of the 
members of the committee, no matter which party is in; and, there- 
fore, — 

Senator Haypen. I take it, then, what you have said would likewise 
apply to subsection 14, with respect to issuing subpenas, meaning by 
authority of the majority of the committee ? 

Senator Busu. If that is what the committee’s rules provide, yes; 
that is what I would—— 

Senator Haypen. We are making a rule. 

Senator Busn. Yes, sir. 

Senator Haypen. Would it not be well to include in the rule that no 
subpena could be issued except as authorized by a vote of a majority 
of the committee? Otherwise, it seems to me people could be dragged 
in at the whim of a chairman, without notice, and—— 

The CuarrMan. Senator Hayden, right there, on that point, let me 
say many times 6 or 7 subpenas may go out in a day’s time when a 
committee is operating, and how would you ever get a committee to- 
gether 6 or 7 times a day to approve the issuance of those subpenas ? 

Senator Haypen. It would not be necessary to have the committee 
meet every hour; but if there were a number of subpenas required to 
get the people at a hearing the next day, I think the chairman could 
get authority for their issuance. 

Senator Busu. Mr. Chairman, on that point, subsection 14 begins 
“unless otherwise provided.” 

Now, if the committee is on the march and going ahead, they can 
vote to give the chairman the right to issue any number. 

Senator Haypen. I agree to that. 

The Cuatmrman. That was my interpretation of what your bill pro- 
vides, 

Senator Busn. That is right. It has that flexibility right in it. 

Senator Haypen. But if a majority of the committee wants it done 
with their approval that would be the rule? 

Senator Busn. That is right, but they should have that right. They 
are the committee. 

Senator Haypen. There is another situation which is not covered in 
your resolution that seems important to me, and that is how to dispose 
of conflicts of jurisdiction between committees. At present there is 
a rule which makes it a matter of privilege when a Senator raises the 
question that a bill should be referred to one committee rather than to 
another. This is a privileged matter which must be determined im- 
mediately by the Chair; and the decision of the Chair is subject to 
appeal to the Senate. 

It would seem to me that there should be some provision whereby 
if one committee feels that its jurisdiction is being invaded there 
would be a way of bringing the matter to the attention of the Senate 
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as a matter of privilege. The Senate then could determine which 
committee had the jurisdiction. 

Senator Busn. Lagree. 

I have seen that happen just in my brief experience here, where 
there seemed to be a conflict as to who really had the jurisdiction, and 
I should think—I don’t know; you gentlemen have had much more 
experience with the Senate rules than I have—the committee, if it felt 
agerieved that another committee was invading its jurisdiction, could 
take that matter to the Senate floor right now. 

If such a situation exists, can’t the aggrieved committee take that 
matter to the Senate floor right now ? 

Senator Haypen. It can; but not as a matter of privilege. 

The Carman. On that point, we have Senate Resolution 146 be- 
fore us, that deals with that very subject; and, of course, before we 
conclude these hearings, I think we will have extensive testimony on it. 

Senator Haypen. Yes. I just wanted to bring the Senator’s atten- 
tion to it. 

Senator Busn. Yes; as I say, I didn’t connect that thought with 
this problem. Therefore, I have no testimony on it that is worth 
hearing. 

Senator Haypen. All right. 

Thank you. 

The Cuarrman. Mr. Berkovitch, who is sitting to my right, is our 
counsel for this hearing. 

Mr. Berkovitch, do you have any questions at this time? 

Mr. Berxovircn. Just one question, Senator. 

You have made reference to other rules that a committee may have. 
Is this Resolution 253 intended to be comprehensive or are committees 
to be permitted to have other subsidiary rules? 

What is your intention in that respect ? 

Senator Busu. My intention was that these rules would apply to 
all committees; but there is stated in these rules, at various points, 
flexible language, such as “unless otherwise provided by the commit- 
tee,” and that type of language, which gives the committee a good deal 
of leeway to make such provisions as it may think necessary. 

The Cuatrman. Senator Bush, Mr. Morris 

Senator Busn. May I just quote, under section 4, subsection 5, on 
page 2 of the bill: 





The rules of the committees shall be the rules of the subcommittees so far as 
applicable. Committees and subcommittees may adopt additional rules not in- 
consistent with the rules of the Senate. 

That is the escape clause, so to speak. 

The Cuamman. Senator Bush, Judge Morris is on his judicial holi- 
day. 

Senator Busn. Iam glad he is getting one so quick. 

The Cuatrman. He has had a vast experience in congressional 
hearings, and was with our Internal Security Subcommittee for a 
long time as chief counsel. He has been kind enough to come down 
here and assist us in this hearing, in an advisory capacity. This is sort 
of a busman’s holiday for him, and I wonder if you would have any 
objection if he would ask you some questions. 

Senator Busn. I certainly would have no objection. I am de- 
lighted that Judge Morris is able to get here and assist the committee 
in connection with this matter. 
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Mr. Morris. Thank you, Senator. 

Senator, there is one point that occurred to me in the course of read- 
ing your statement and listening to your testimony: Suppose you 
have a witness who comes in and gives executive-session testimony, 
that is, testimony in secret session, and the committee feels that this 
man’s testimony is tinged with irresponsibility, that there are state- 
ments in there that just don’t appear to be right and square with other 
evidence that the subcommittee has, and he should insist on having a 
public hearing. Does your bill envisage a situation where that man 
would have the right, if he insisted, to have a public hearing and air 
publicly the statements that the committee has not been able to look 
into properly ? 

Senator Busu. That inference is correct. The resolution does pro- 
vide that he may insist on a public hearing. 

Mr. Morris. The thing that occurred. 

Senator Busu. If he is to be heard. Of course, the committee has 
the alternative of not hearing him. 

Mr. Morris. With respect to the Internal Security Subcommittee 
and in connection with some of the other legislative work that I have 
particularly done, one of the problems that the committees encounter 
is the idea of the irresponsible witness and how to keep him from 
making a record that is going to damage somebody, and very often 
the committee will go to such extremes as to refuse to even hear him 
in executive session, because if he testifies in executive session he is 
given a certain amount of immunity and he can go around saying he 
testified in this fashion before a committee and in that way can damage 
somebody. 

Now, if, in addition, you give him not only the right to testify in 
executive session, but then also to testify in public session, you might 
be a party to some irresponsible statements. 

So, for that reason, the Internal Security Subcommittee, for one, 
was always very, very careful to bring into the public record only those 
matters which were, in fact, corroborated and which did square with 
other evidence. 

That is one difficulty that occurred to me, as I listened to you testify, 
Senator. 

Senator Busu. Of course, in insisting on a public hearing against 
the wishes of the committee, he takes all the responsibility then for 
what that is, and the committee would undoubtedly make that clear. 

Whether that is a proper answer to your question or meets the issue 
fully, I don’t know. 

Of course, I don’t feel the competence, don’t have the background in 
this whole matter that the members of this committee do, and Judge 
Morris. 

Mr. Morris. And then, Senator, may I ask one other question in 
connection with item No, 3: That is, witnesses and other persons 
threatened with loss of reputation are given an elaborate set of safe- 
guards, including the privilege to question, through written inter- 
rogatory, their accusers, or the right to submit a written statement in 
their defense. 

Now, during the course of some of the hearings of the Internal 
Security Subcommittee, the subcommittee evolved the procedure of 
allowing anybody who was mentioned in the course of testimony in a 
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de momelery way the right to come in and to defend himself fully in 
the public record. 

At the end the committee had evolved the rule that no one would 
be mentioned in open testimony unless the person were first brought 
in for executive-session testimony and asked whether or not this 
particular testimony were true and accurate. 

Now, in the case of the Lattimore hearings, Owen Lattimore was 
mentioned in the course of testimony in a derogatory way by quite a 
few witnesses. Lattimore was given the right by the Internal Security 
Subcommittee to come forth and testify. He came in with a 55-page 
statement. In the course of that 55-page statement, he made derog- 
atory remarks about still other people—Alfred Kohlberg, Senator 
Knowland, and a whole list of people. 

Now, would your bill give to those people who were adversely 
mentioned by a defending witness the right to bring in their own 
witnesses and, in turn, to interrogate Owen Lattimore and then, 
of course, to carry it on further, Senator, suppose, in turn, the people 
Alfred Kohlberg mentioned would also themselves come in and say, 

“We have been mentioned in a derogatory way; we, too, would like 
to assert our rights given by this bill to cross-examine the witnesses,’ 
and bring in their own witnesses. 

Senator Busu. My language in here—I will call your attention 
to page 4, section 19—says this: ; 

Whenever the committee determines that evidence relating to a question under 
inquiry may tend to defame, degrade, or incriminate persons called as witnesses 
therein, the committee shall observe the following additional procedures, so far 

may be practicable and necessary for the protection of such persons. 

Now, that gives the committee a good escape hatch, it seems to me, 
to use its judgment, whether it is practical to get into this accordion 
play of yours. 

I think it leaves the committee some discretion as to whether they 
are going to start a chain letter, so to speak. 

Mr. Morris. And that situation actually came up, Senator, because 
Alfred Kohlberg insisted he, in turn, had the right to come in and 
answer the statements made about him by Owen Lattimore. 

Senator Busu. That language, it seems to me, would give the com- 
mittee the power to decide whether it is practicable or not to get into 
that kind of play. 

Mr. Morrts. Thank you, Senator. 

Senator Cartson. Mr. Chairman. 

The CuarrmMan. Senator Carlson. 

Senator Caruson. I think it might be well to put into the record 
at this point certain sections from the document entitled “A Com- 
pilation of the Legislative Reorganization Act of 1946,” and I would 
suggest the record contain sections 133, 134, 136, and 137, from the 
rulemaking provision of the Legislative Reorganization Act of 1946, 
because they apply to committee procedures. 

The CuarrMan. Without objection, they may go into our record. 

(The sections of the Legislative Reorganization Act of 1946 referred 
to are as follows:) 


COMMITTEE PROCEDURE 


Sec. 133. (@) Each standing committee of the Senate and the House of Repre- 
sentatives (except the Committees on Appropriations) shall fix regular weekly, 
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biweekly, or monthly meeting days for the transaction of business before the 
committee, and additional meetings may be called by the chairman as he may 
deem necessary, 

(b) Each such committee shall keep a complete record of all committee 
action. Such record shall include a record of the yotes on any question on which 
a record vote is demanded. 

(c) It shall be the duty of the chairman of each such committee to report or 
cause to be reported promptly to the Senate or House of Representatives, as 
the case may be, any measure approved by his committee and to take or cause 
to be taken necessary steps to bring the matter to a vote 

(d@) No measure or recommendation shall be reported from any such com 
mittee unless a majority of the committee were actually present. 

(ec) Each such standing committee shall, so far as practicable, require all 
witnesses appearing before it to file in advance written statements of their 
proposed testimony, and to limit their oral presentations to brier summaries 
of their argument. The staff of each committee shall prepare digests of such 
statements for the use of committee members. 

(f) All hearings conducted by standing committees or their subcommittees 
shall be open to the public, except executive sessions for marking up bills or 
for voting or where the committee by a majority vote orders an executive session. 


COMMITTEE POWERS 


Sec. 134. (a) Each standing committee of the Senate, including any sub- 
committee of any such committee, is authorized to hold such hearings, to sit 
and act at such times and places during the sessions, recesses, and adjourned 
periods of the Senate, to require by subpena or otherwise the attendance of 
such witnesses and the production of such correspondence, books, pupers, and 
documents, to take such testimony and to make such expenditures (not in ex 
cess of $10,000 for each committee during any Congress) as it deems advisable. 
Each such committee may make investigations into any matter within its juris- 
diction, may report such hearings as may be had by it, and may employ steno 
graphic assistance at a cost not exceeding 25 cents per hundred words. ‘he 
expenses of the committee shall be paid from the contingent fund of the Senate 
upon vouchers approved by the chairman. 

(b) Every committee and subcommittee serving the Senate and House of 
Representatives shall report the name, profession, and total salary of each 
staff member employed by it, and shall make an accounting of funds appro- 
priated to it and expended by it to the Secretary of the Senate and Clerk of 
the House of Representatives, as the case may be, at least once every six 
months, and such information shall be published periodically in the Congres- 
Sional Directory when and as the same is issued and as Senate and House 
documents, respectively, every three months. 

(c) No standing committee of the Senate or the House, except the Com- 
mittee on Rules of the House, shall sit, without special leave, while the Senate 
or the House, as the case may be, is in session. 


LEGISLATIVE OVERSIGHT BY STANDING COMMITTEES 


Sec. 1386. To assist the Congress in appraising the administration of the laws 
and in developing such amendments or related legislation as it may deem neces 
sary, each standing committee of the Senate and House of Representatives shall 
exercise continuous watchfulness of the execution by the administrative avencies 
concerned of any laws, the subject matter of which is within the jurisdiction 
of such committee; and, for that purpose, shall study all pertinent reports and 
data submitted to the Congress by the agencies in the executive banch of the 
Government. 


DECISIONS ON QUESTIONS OF COMMITTEE JURISDICTION 


Sec. 137. In any case in which a controversy arises as to the jurisdiction of 
any standing committee of the Senate with respect to any proposed legislation, 
the question of jurisdiction shall be decided by the presiding officer of the 
Senate, without debate, in favor of that committee which has jurisdiction over 
the subject matter which predominates in such proposed legislation; but sucl 
decision shall be subject to an appeal. 
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The Cxuarman. If there are no further questions, Senator, we 
want to thank you for taking the time to come here to help us with 
this very difficult problem. 

Senator Busu. Mr. Chairman, I thank the committee for the privi- 
lege of being here today. 

The Cuatrman. Thank you very much. 

(The following letters and resolutions submitted by Senator Bush 
were later received for the record :) 

UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
July 8, 1954. 
Hon. WILLIAM E. JENNER, 
Chairman, Subcommittee on Rules, 
United States Senate, Washington, D. C. 

DEAR SENATOR JENNER: I have just been informed that the Department of 
Connecticut, Jewish War Veterans of the United States of America, adopted a 
resolution at its convention in Moodus, Conn., on June 13, 1954, in support of 
Senate Resolution 253 in regard to fair investigating procedures for Senate 
committees. 

It is requested that a copy of this resolution, which is enclosed, be placed in 
the record of the hearings of the subcommittee on Senate Resolution 253 and 
other proposals for uniform investigating procedures. I would appreciate it if 
this resolution could follow my testimony in the record. 

With best wishes, I am, 

Sincerely yours, 
Prescott Busn, United States Senator. 


RESOLUTION 


Whereas present committee investigative procedures of our United States 
Congress have endangered the preservation and protection of individual rights 
and constitutional guaranties; and 

Whereas such procedure is destructive of the American principles of demo- 
cratic and sound legal procedures ; and 

Whereas the future safety of our Nation both in the national scene and 
throughout the world, depends on remedying this situation ; and 

Whereas safeguards to protect these rights and liberties have been presented 
through legislation for the adoption of fair committee procedures in the Senate: 
Now, therefore, be it 

Resolved, That the Department of Connecticut Jewish War Veterans of the 
United States in convention assembled at Moodus, Conn., on the 13th day of June 
1954, hereby supports the adoption of Senate Resolution No. 253; and be it 
further 

Resolved, That a copy of this resolution be forwarded to Senator Prescott Bush 
and Senator William Purtell; and be it further 

Resolved, That the recommendations of the national policy committee of the 
Jewish War Veterans of the United States in establishing rules of fair play for 
congressional investigating committees be forwarded to Senator Bush for con- 
sideration with his Senate Resolution No. 253, and that all Connecticut Con- 
gressmen be requested to support similar legislation in the House of Repre- 
sentatives. 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
July 22, 1954. 
Hon. WILLIAM E. JENNER, 
Chairman, Senate Rules and Administration Committee, 
Senate Office Building, Washington, D. C. 

My Dear SEnaToR: Attached is a copy of resolutions adopted by the Bridgeport 
Bar Association with reference to the need for a uniform code for congressional 
investigations. 

It will be appreciated if you see that this is made a part of the record of the 
hearings being held on this subject. 

Sincerely yours, 
Prescotr Busu, United States Senator. 
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Bripgeport BAR ASSOCIATION, INC. 


Hon. Prescott BUsH, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR BusH: At a recent meeting of the executive committee of the 
Bridgeport Bar Association the following resolutions were adopted: 

“We believe that a uniform code for congressional investigations is needed for 
the protection of the public and individual witnesses and for the more orderly 
and efficient conduct of such investigations and we recommend that our associa- 
tion approve in principle the aim and purposes of Senator Bush’s proposals, and 

“Those who are charged with the preparation of such codes act to the end and 
purpose that the investigating committees of the Congress shall function with 
due regard for the American tradition of civil rights and the full protection of 
the constitutional rights of all individuals.” 

It was voted that a copy of these resolutions be sent to each of our Senators and 
Representatives in Congress. 

Respectfully yours, 
JoHN C. THOMPSON, Secretary. 

The Cuarrman. Senator Hennings, will you come around and take 
the witness stand ? 

Senator, it is up to you whether or not you want to be sworn. 

Senator Hennrnes. I would be very happy to be sworn. 

My testimony will be objective, I hope, and not relating to any lax 
circumstances. 

The Cuarkman. Do you swear the testimony given in this hearing 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Senator Hennrinos. I do. 

The Cuarrman. You have a prepared statement, I believe. 

Senator Henninos. I have, Mr. Chairman, which I shall undertake, 
perhaps, as time goes along, to condense or omit portions thereof. 

The CHarrMan. You may proceed in your own fashion. 


TESTIMONY OF HON. THOMAS C. HENNINGS, JR., A UNITED STATES 
SENATOR FROM THE STATE OF MISSOURI 


Senator Henninoas. I am very glad, Mr. Chairman, to have this 
opportunity to testify in behalf of Senate Resolution 256, of which I 
am one of the cosponsors, to establish a code of fair procedure for 
congressional investigations. 

I have been the author of and have introduced in the past several 
earlier resolutions for the same purpose; but, after some study and 
thought, I believe that Senate Resolution 256 represents an organiza- 
tion and combination of the best features of the previous resolutions 
into a code which is designed to protect the rights of witnesses before 
committees while at the same time assuring to Senate committees their 
full powers to discharge their necessary and proper investigative 
functions. 

Now, this resolution and the resolutions which preceded it, Mr. 
Chairman, grew out of a definite need to establish strong and effective 
measures for the dealing with the failure of some committees, happily 
not all, to provide adequate safeguards for witnesses, and with the 
denial of due process of law, and with the unconstitutional attacks 
made by some committees, or their members, upon the authority and 
prerogatives of the President of the United States and the executive 
branch of the Government. 

At the outset may I say I am sure there is unanimity of opinion 
among all of us as to the necessity and legal justification of committee 
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investigations, but one of the most ~~ int distinctions, 1t seems to 
me, that we must make in considering the entire question of adopting 
a code of fair procedure is between the two types of investigations 

irried on by congression al committees. 
On the one hand, we have the investigations where questions of 
governmental policy and the adininistra on of particular programs 
re eXp lored rather than the integrity and loyalty of individuals. 
While such hearings may cert: ainly poles the wisdom of decisions 
made or actions taken by government: al officials with relation to par- 
lar programs, the subject matte! is such that they would not or- 


dinarily be concerned with questions of whether individuals are 
lovalty or security risks. For this reason, such hearings would not 
arily req re pecific machinery for enabling persons under at- 
t » defend themselv: 
I might say, Mr. Chairman and gentlemen, parenthetically, that 
he q est 0 3s of le \ Ity or security ar) e | *"1¢ ental to such a legis- 
{ hearings, I believe the rights of the individual concerned should 
afford special CONSICE ration by any congressional committee. 
On the other hand, we have investigations that supplement, where 
nec ary, the extensive estigative ma hi nery aire: ady at work in 


the executive branch, but whose primary aim should be to develop 
nformation on which to base legislation that will strengthen our laws 
¢ with crime and corruption generally and, in particular, with 

{ nd onspll Cle LVAalNst T e national security. 

Phere is no question that this type of investigation is important and 
that Congress has a defi te responsibility in this direction. 

Such investigations, in mv judgement, should take the form of what 
I might call interrogatory hearings or fact-finding hearings. That 


hey have, as a matter of fact, developed into inquisitorial hearings 
has materi Lal diminished in some respect their effectiveness and has, 


general, lessened saitstie respect in some instances for this important 
function of the Government. 
The inquisitorial type of hearing is not a new phenomenon in 
American political life, nor is it necessarily a monopoly of one political 
party. 

Probably the most sensational series of such hearings occurred dur- 


no the 8 years of the ¢ rant administration, whe n Con OTeSS unde rtook 


no less tha BT st parate 1nq lries aimed at exposing corruption and 
ompetence in public life during that period, and I think it might be 
interest to the committee to hear a brief excerpt from an article 
. ten more than a quartet ofa century ago by Dr. noe Smee rny 


hom we all recognize as an outstanding student of g rovernment and 


Dr. Galloway was writing in the American Political Science Review 
February 1927 on the inv ‘diate hevsdtlion of Congress, at which 


Party affiliation makes for party prejudice, and our legislative committees do 
t ercise their quasi-judicial duties impartially. Their members feel obli- 
ited to advance the interests of the party which has elected them, sometimes 

t 


é 


even a th expense of the facts, and they rationalize their actions by identifying 
party interest with the general welfare. The temptation to transcend the proper 
ts of a public inquiry is, of course, very strong, and the disposition to enter 

f main of private life and personal affairs very great. To gratify personal 





spleen or to disparage the ‘opposition, excuses are often invented to justify the 
examination of immaterial witnesses. The door is open to an indefinite search 
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after evidence and the proceeding converted into a fishing excursion. From politi- 
cal duties to private life has been an easy transition for the investigators, while 
the suspension of the usual rules of evidence and judicial procedure has too often 
transformed the legislative committee into a tribunal of inquisition. 


Now, speaking of inquisitions, Mr. Chairman, of course, we are 
going to remember that crimes against humanity committed in the 
name of law and order and Christianity by the infamous inquisitions 
that arose periodically throughout the course of Western European 
history and the horrors of the famous or infamous court of star 
chamber. It was out of these excesses, in part, that our great Anglo- 
Saxon constitutional liberties came to be established. 

In order that we may freshly have in mind the lengths to which 
fanatical zeal was carried, I would like to quote briefly from a passage 
of a treatise written in 1841 by Charles MacKay, LL. D., treating on 
this subject, entitled, “Memoirs of Extraordinary Popular Delusions 
and the Madness of Crowds.” In a chapter entitled “The Witch- 
Mania,” Dr. McKay wrote as follows: 

Bodinus, of great repute and authority in the 17th century, says, “The trial of 
this offense must not be conducted like other crimes. Whoever adheres to the 
ordinary course of justice perverts the spirit of the law, both divine and human. 
He who is accused of sorcery should never be acquitted, unless the malice of 
the prosecutor be clearer than the sun for it is so difficult to bring full proof of 
this secret crime, that out of a million of witches not one would be convicted 
if the usual course were followed.” 

Henri Boguet, a witch-finder, who styled himself “The Grand Judge of 
Witches for the Territory of St. Claude,” drew up a code for the guidance of all 
persons engaged in the witch trials, consisting of 70 articles, quite as cruel as the 
code of Bodinus. In this document he affirms, that a suspicion of witchcraft 
justifies the immediate arrest and torture of the suspected person. If the prisoner 
muttered, looked on the ground, and did not shed any tears, all of these were 
proofs positive of guilt. In all cases of witchcraft, the evidence of the child 
ought to be taken against its parent and persons of notoriously bad character, 
although not to be believed upon their oaths on the ordinary occasions of 
dispute that might arise between man and man, were to be believed, if they 
swore that any person had bewitched them. Who, when he hears that this 
diabolical doctrine was the universally received opinion of the ecclesiastical 
and civil authorities, can wonder that thousands of unhappy persons should be 
brought to the stake? That Cologne should for many years burns its 300 witches 
annually? The district of Bamberg its 400? Nuremberg, Geneva, Paris, Toulouse, 
Lyons, and other cities, their 200? 


Dr. Galloway went on to point out that the theory of the inquisi- 
torial investigation was that an aroused public opinion would bring 
about the removal of the guilty person and that it had, as a rule, 
worked out that way. 

There is no question, however, that excesses and abuses during this 
sort of hearing dilute the respect of the people for their Government. 

This contention is borne out by the comments of Dr. Galloway with 
respect to the 1924 committee investigation into the scandals of the 
Harding administration: 

The public— 
he said— 
wearied in time of the reiterated scandals and ceased to respond to the cry of 
the reformer. The people were first dismayed, then bewildered, and fina!ly 
bored. The way the inquiries were conducted, the type of witnesses heard, the 
kind of evidence accepted at face value, the ignorant questions of committee 
members, and the apparent party bias of the investigators prompted the public 
to discount the full significance of the disclosures and limited the effectivenes 
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of the investigation. Many inquiries have been fishing expeditions actuated by 
political malevolence or determined by the exigencies of an election campaign 
or bent upon gratifying personal animosities or casting reflection upon an op- 
posite administration. 

That is what Dr. Galloway had to say, Mr. Chairman, relating to 
the investigations of the administration of President Harding, which 
went into great excesses in the latter portion of it. 

Now, in recent years I would say there has probably been little abuse 
in the conduct of legislative hearings. Our primary concern, there- 
fore, and the reasons which have motivated the introduction of reso- 
lutions by both Democrats and Republicans, has been the need recog- 
nized by responsible members of this body to correct the abuses and the 
excesses of inquisitorial investigations which have affronted our 
standards of fair play and fair hearing. 

There is no question that such abuses have resulted in irreparable 
damage to loyal and innocent persons, and I am completely unsym- 
pathetic to the proposition that some innocent people may have to 
suffer in order to get at crime and corruption in Government. 

My answer to that, and I believe the answer of most every thought- 
ful citizen who is devoted to our Bill of Rights and to the principles 
of democracy put forth by our Founding Fathers, is that liberty and 
freedom in the United States can endure only as long as the rights of 
every individual—and that means each individual person—are 
respected. 

We can’t have one code of procedure for people presumed to be 
innocent and another code of procedure for people presumed to be 
guilty. Justice is an absolute, as we know. 

There must be a uniform procedure on which all witnesses appear- 
ing before a Senate committee may have reason to rely. 

Let there be no mistake, gentlemen—this is not suggested as cod- 
dling Communists or being soft toward crime, corruption, or dis- 
loyalty. It is simply an atte mpt to safeguard the American tradition 
of absolute justice by assuring witnesses some semblance of due process 
of law when confronted by adverse allegations in a committee hearing. 

Due process of law, of course, is no more than the use of fair and 
appropriate methods in conducting examination of witnesses and in 
the presentation and consideration of evidence. 

[ am sure that we can all agree this is consistent with our traditional 
notions of justice and fair play, but I am also certain that justice and 
fair play, if nothing else, demand the presence of certain minimum 
requirements of due process when the legislative branch exercises, in 
effect, a quasi-judicial power and questions the honesty, integrity, or 
the loyalty of any individual. 

I believe these minimum requirements are supplied by the uniform 
code proposed in Senate Resolution 256. 

The code of procedure proposed in Senate Resolution 256 is not 
applicable to legislative hearings whose purpose, as I have already 
said, is to develop concise and adequate information in order to formu- 
late an intellige nt legislative policy. This resolution states specifically 
that the provisions therein apply to— 
investigations in which committees act as organs of inquiry and investigation 
as distinguished from their general roles in which they discharge normal legis- 


lative functions, including the holding of normal hearings incident to com- 
mittee business. 
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This resolution has three principal features which will protect 
the rights of witnesses without impairing the Senate’s necessary and 
proper investigative function. 

The basic purpose of the first feature of this resolution has to do 
with the committees themselves, and insures that the principle of 
majority rule will be observed in their operations. Such action 1s 
required for appointment of subcommittees, scheduling and conduct- 
ing of investigations, consideration of committee or subcommittee re- 
ports, issuance of subpenas, and employment of staff members. 

It also requires the resolution or motion scheduling hearings or 
ordering a particular investigation to state with some clarity and par- 
ticularity the subject to be considered, 

This resolution will also regulate executive sessions. 

Now, briefly, gentlemen, I would like to discuss, if I may, the need 
for these provisions. 

I am sure we all realize in the past some committees have operated 
in a somewhat undemocratic, if not highhanded and arbitrary, man- 
ner. Meetings have been called without adequate notice to members. 
Staff members have been hired and fired without action by a majority 
of the committee. Investigations have been instigated without the 
knowledge of some members. Resolutions and motions of the com- 
mittees have at times been hazy and vague. The use of executive 
sessions for the taking of testimony has sometimes been abused. 

These methods have engendered disrespect and, in some instances, 
public contempt for investigating ‘committees and even, at times, for 
our Congress itself. 

I think it well to point out the advisability of requiring a motion or 
resolution scheduling hearings or ordering investigations to be stated 
clearly and with particularity. 

It will, first, provide a witness with the indication of what the line 
of interrogation will be once he appears before the committee. 

Second, it will define the scope of the investigation or hearing and 
will be of invaluable assistance to the committee itself and to the 
witness, and perhaps even to the courts, in determining the materiality 
or the pertinency of certain questions. 

The wisdom of requiring a draft of any prospective report to be sub- 
mitted to each committee member’s office 24 hours in advance, I think, 
is apparent. From a recent personal experience, I know that drafts or 
reports have not always been submitted to committee or subcommittee 
members or their offices before action has been taken, and I think 
such provision as this is really imperative. 

Insofar as executive sessions are concerned, this resolution would, 
I believe, regulate those that need regulating and in an effective 
manner. 

It provides, first, that no testimony given in executive session or 
any part thereof may be released, either orally or in writing, by any 
member or employee of the Senate without authorization given by a 
majority vote at a meeting which is attended by a majority of the 
members of the committee. 

No one doubts the validity or usefulness of executive sessions. How- 
ever, there has arisen a new type of quasi-executive session which has 
some of the characteristics of a public hearing and some of the char- 
acteristics of an executive hearing. The hearing is held behind closed 
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doors. However, a few special friends are sometimes permitted to 


attend. When the testimony is concluded, a member of the committee 
irman, or a member of the staff, has allowed certain portions 
of the testimony to leak out or, in certain instances, slanted portions 


of the testinn ny h ive been released. 


or its cha 


7 s has been done without notification of such disclosures to the 
witness or the person adversely affected by such testimony. 

This resolution will at least inhibit, to some extent, such unfair 
practice by providing for release or disclosure of committee or stafi 


reports, hew-s releases, or statements based upon adverse evidence or 


testimony by an orderly and a fair method. 
The second feature of th bill sets forth the rights of witnesses, and 
I th 
pronouncements by members of our Federal judiciary when they have 
been confronted by this very problem. 

In Auippa v. The United States (201 Federal, 2d, 287, Sixth Cir 
cuit, 1952), Justice Martin said: 


nk, in considering these rights, we should keep In mind various 


Notwithstanding the pronouncements of the committee chairman as to intended. 
fairness, the courts of the United States could not emulate the committee's 
example and maintain even a semblance of fair play and dispassionate conduct 


of trials in criminal cases. 


And in The United States v. Rumley (345 U.S. 41, 1953). Justice 
Frankturter, speaking for the Supreme Court, said: 


We would have to be that “blind” court, against which Mr. Chief Justice Taft 
admonished in a far is passage, Child Lalor Tar Case (259 U.S. 20, 37), that 
! see what “all others can see and understand” not to know that there 
de concern, both in and out of Congress, over some aspects of the exercise 

ot the congressional power of investigatior! 


No} nas t} é apprehens on ovel the abuse of Congress’ investigative 


power been confined to the judiciary alone. Former President Tru- 
man, as a Senator in 1944, discussing this important power of the 
Cong ; on the floor of the United States Senate, warned: 


The manner in which that power is exercised will largely determine the posi- 
and prestige of the Congress in the future. 


r of abusive treatment of witnesses. Woodrow Wilson in 


ISS5 wrote: 


URINS 


Congress cannot control the officers of the executive without disgracing them, 
Its y whip is investigation, semijudicial examination into corners suspected 
to be dirty It must draw the public eye by openly avowing a suspicion of 


then magnify and intensify the scandals by setting its 


scared subordinates and sulky ministers. And 
after all is over, and the murder out, probably nothing is done. The offenders, 
if anyone has offended, often remain in office, shamed before the world, and 
ruined in the estimation of all honest people, but still drawing their salaries and 
com ably waiting for the short memory of the public mind to forget them. 


malfeasance, and must 


comm tees to cross-examining 


Why unearth the carcass if you cannot remove it? 
In 1924, in a message to the Senate, President Coolidge entered his 
against abusive treatment in committee hearings, and 


inguage President Coolidge said : 


solemn protest 
in this strong | 

The constitutional guaranty against unwarranted search and seizure breaks 
down, the prohibition against what amounts to a Government charge of criminal 
action without the formal presentment of a grand jury is evaded, the rules of 
evidence which have been adopted for the protection of the innocent are ignored, 
the department becomes the victim of vague, unformulated, and indefinite 
charges, and instead of a government of law we have a government of law- 


lessness 
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Add to this the words of Gov. Alfred Landon, the Republican 
nominee for President in 1936, who made an attack on congressional 
committees who were out—and I quote Governor Landon—*to get the 
critics instead of the crooks” and we have evidence of truly bipartisan 
criticism of a serious situation. 

The second feature of Senate Resolution 256 would provide, Mr. 
Chairman, corrective remedies for this problem of harassment and 
abusive treatment of witnesses in several w ays. 

Crime, corruption, and disloyalty are serious allegations to make 
against anyone, and such charges, even if unfounded, nevertheless, 

carry some weight in public opinion merely by virtue of their having 
been made before a Senate committee and mi: iy thus do irreparable 
damage to the reputation and character—and, indeed, the very life— 
of an innocent man. 

As an example of the seriousness of such defamatory charges, I 
would like to refer to a few sentences by George Morris Fay made dur- 
ing a symposium on legislative investigations held at the Notre Dame 
Law School on December 9, 1953. Mr. Fay, as I am sure all the mem- 
bers of this committee recall, was a former United States attorney for 
the District of Columbia. In that capacity he successfully prosecuted 
54 Communists for contempt of Congress, including Eugene Dennis, 
Gerhardt Eisler, the so-called Hollywood defendants and officers of 
the Joint Anti-Fascist Refugee Committee. Basing his comments on 
the case of Mencher v. Chesl y (297 N. Y. 94, 75 Northeast, 2d. 257. 
1947), Mr. Fay said: 

Twenty years ago a charge of “communism” was defamatory only on proof 
of special damage. In recent years it has become established that it is defama- 
tory per se. The courts have universally recognized that change in public opinion 
toward such a charge, a change effected almost entirely by legislative exposure. 
In this are ominous implications. It is frequently true that the choice of groups 
or supposed evil conditions which are to be exposed and demeaned in the public 
eye, is not even made by the entire legislature, but solely by day-to-day decisions 
of a committee or even a single legislator. 

Since such testimony is immune against a libel or slander suit, the 
damaged individual has no adequate way open to him to defend his 
good name. 

As offensive as this is to all of our concepts of justice and fair play, 
in the absence of a strict code of committee procedure, such testimony 
can be offered freely and indiscriminately and the individual who is 
damaged has little or no recourse. 

In committee investigations this can only be prevented by a 
thorough, painstaking, careful, and objective factfinding method. 

Senate Resolution 256 provides that each witness is to be given 24 
hours’ prior notification of a hearing, together with a copy of the reso- 
lution or motion scheduling the hearing, and a statement defining the 
subject matter of the proposed interrogation. 

When the witness appears before the committee, he has the right 
to be represented by counsel, who may advise him of his rights and 
make objections to the relevance y of questions or to the proe edure. 

Any communication of a privileged nature, such as between client 
and attorney, will be scrupulously respected. 

An oral or written sworn statement may be given to the committee 
and it will become part of the record of the hearing. 

Provision is made for the witness to make complete and brief an- 
swers to questions and for concise explanations of such answers. 
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All material reflecting adversely upon the character or reputation 
of a witness, ~ which it is proposed will be presented at a public 
hearing, will be first reviewed in executive session to determine its 
reliability and probative value. Such material will be only presented 
at public hearing upon a ms jority vote of the committee. 

A further important section of this code provides that any person 
adversely affected by evidence or testimony presented in public hear- 
ing may appear before the committee to testify or file a sworn state- 
ment. Naturally, once he appears before the committee he has the 
same rights as any other witness and he may also have the adverse 
witness recalled for cross-examination by himself or counsel—that, 
of course, within the proper limitations and bounds as prescribed and 
controlled by the committee or its chairman. He may also request the 
committee to issue subpenas for witnesses, documents, or other evi- 
dence in his defense. 

If a person is adversely affected by testimony or evidence given in 
executive session, or by material in the committee files or records, and 
if the public release of such testimony or material is contemplated, 
the person who will be adversely affected will be given prior notifica- 
tion of the release and the same rights as he would have had if the 
testimony or evidence were given in public session. 

In line with this provision, gentlemen, I would like to say that we 
all realize that witnesses appearing before committees are immune from 
libel and slander suits. I think this provision guaranteeing the right 
to cross-examination of the witness to a person adversely affected by 
testimony or evidence offered by such witness and guaranteeing the 

right to ask the committee for issuance of subpenas of persons or evi- 
de ‘nce necessary for his defense will act as a deterrent to irresponsible, 
wild, and indiscriminate charges. 

This deterrent, gentlemen, is the person’s right to cross-examine and 
show that the witness is committing perjury, if such be the case. 

I believe the criminal penalty for such perjured testimony is as 
great a deterrent as would be the right of the damaged individual to 
bring suit for libel or slander. 

Of course, whether this provision is effective will largely depend 
upon the committee itself. 

There is a section in this resolution which provides that the chair- 
man or a member shall consult with appropriate Federal law en- 
forcement agencies with respect to any phase of an investigation 
which may result in evidence exposing the commission of Federal 
crimes. Further, the committee may require any person, except a 
member of the press who testifies in his professional capacity, to di- 
vulge the source of information from which his testimony adversely 
affecting another person is drawn 

With the adoption of such provisions, the day of hit-and-run testi- 
mony may be at an end. 

It would be an idle gesture on the part of the Senate to adopt such 
a code and to fail to make provision for its enforcement. Accord- 
ingly, the third feature of our resolution deals with supervision and 
enforcement. 

Under the bill, this duty would be placed in the hands of a com- 
mittee of the Senate, consisting of the Presiding Officer—the Vice- 
President—and four Members of the Senate. Complaints of viola- 
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tions of the code would be filed with the committee, which would 
have authority and responsibility for investigating alleged violations. 
The committee, appointed by the Vice President, after consultation 
with the minority and majority leadership, would be obliged to advise 
the chairmen of committees affected by its investigations of its con- 
clusions and suggestions, and it would be further obligated to present 
its findings to the Senate along with recommendations for such 
remedial and disciplinary action as it may deem necessary. 

This, of course, is a most important aspect of the proposed code 
of committee procedure, as any such code would be, in effect, only as 
good as its enforcement by the Senate, the Senate which created it. 

My cosponsors and I have, in this proposed code, merely provided 
a method for solving this problem which has so far gotten out of 
hand as to have shocked the Nation. Unless the Senate has the will 
to provide fair hearings, no code of fair procedure, no matter how 
elaborate the enforcement machinery, will have very much real 
meaning. 

Lastly, gentlemen, and of particular significance is the recognition 
in the proposed code of the newest media of communic ation, television. 

I want to make it clear that, as a lawyer, as well as a member of 
this committee, 1 am as re to the cheap, melodramatic atmos- 
phere that has frequently been present in the past when TV has been 
used as I am to a complete blackout of all such coverage. However, 
there are certain inherent difficulties incident to television coverage 
which deserve a close scrutiny by this committee. 

I might say, parenthetically, when as a member of the Subcom- 
mittee on Privileges and Elections of this, the parent committee, our 
Committee on Rules and Administration, we held the Maryland hear- 
ings relating to the Butler-Tydings matter, which was of great in- 
terest in this community, particularly throughout Maryland and the 
District of Columbia, we at that time may have been rather conserva- 
tive and somewhat old fashioned. We didn’t allow any television. 
We didn’t allow any radio or tape recordings to be made. 

Now, I am not saying we were entirely wise in that conclusion, but 
we conducted those hearings for some 4, 5, or 6 months, and they were 
well and adequately covered by the press. The hearings were well 
attended by the public, but we didn’t get into the business of putting 
on a television show. 

Now, there may be some happy medium. I realize this is difficult, 
but I would like to make these few observations on it, Mr. Chairman, 
if I may be indulged. 

My statement isn’t very much longer. 

The CuamMan. Proceed. 

Senator Hennines. However, I feel the committee should keep in 
mind that by far the greater number of witnesses appearing before 
congressional committees will be strangers to the bright lights and 
will be somewhat uncomfortable in the presence of several TV 
cameras, together with the microphones and flash bulbs and the news- 
reel cameras. The presence of such equipment, it seems to me, would, 
in itself, make almost anybody, unless he is a seasoned performer, 
ill at ease and would at times make it impossible for him to avail of 
his best powers of concentration or expression. 

A committee room filled with equipment, together with operators 
and a great concourse of spectators who invariably turn out to see 
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the big show, is almost invariably distracting and disconcerting. I 
feel, therefore, rather than have the committee accommodate itself 
to this new media and overtaxing the physical limitations of the hear- 
ing rooms, the members of the committee and the witnesses, that 
television should itself —_ the adjustment. 

No doubt with the great advances that are being made all the time 
by this industry icemenel means will be developed, and developed 
soon. for televising proceedings without unduly disturbing the wit- 
nesses: but we must remember when the Senate holds hearings it is 
not staging a dramatic presentation for the edification of the television 
audience, nor is it hok ling an elocution contest to discover who among 
the members of the committee is the most clever or the most gifted 
mn histrionies. 

We are not trying and shouldn’t try to compete with John’s Other 
Wife or Suspense or Dragnet. 

The committee should be trying to get at the facts, to get at the 
truth, with a minimum of distraction during the course of its work. 

In the final analysis, the only reason for televising proceedings at all 
is to better promote an informed citizenry in this democracy of ours 
and to give the public a true picture of Congress at work. If the tele- 
vised hearings take on the aspect of amateur theatricals, this purpose 
will certainly be defeated. 

It takes a strong character, Mr. Chairman, among the Members of 
the Senate, to be oblivious to the fact he is performing before a national 
audience, and let’s admit that even the sturdiest. of Senators—indeed, 
even the most decorous and conservative—may often be embarrassed 
because if he preserves dignity and forgoes breast-beating and patri- 
otic soliloquys on the home, mother, and the flag—grandstanding, if 
you please—he may only be harried by the public and some members 
of his State constituenc vy because he doesn’t say or do enough that 
is dramatic or entertaining and doesn’t have enough blood-tingling 
devices in his bag of tricks during these hearings. 

These tawdry, tedious, and shameful hearings just concluded—and, 
even worse than that, I believe it was T. S. Eliot, wasn’t it, who said 
the world will not end with a bang but with a whimper—they were 
worse almost than even the indecorous phases of them and the tawdry 
and the other phases; they became boring and tedious, which is also 
unforgivable. 

They were not only a disgrace to the Senate, but they were an affront 
to the pring of the country. 

Had they been held in executive session, as we lawyers know, they 
inight have lasted a week, in any court or in executive session, but in 
open hearings, without the benefit of TV, they might have gone on 
for 10 days: but the temptation of addressing a national audience 
(ragged them out week after week. It was a race that went only to 
the hams, and the efforts of some to outdo the others were sad com- 
mentaries upon human vanity and the frailty of the flesh of some of our 
brethren—and I am not saying any of us would have been immune 
to the same temptations. 

The temptation to get into the act was almost insurmountable and 
only the strongest of the membership and the witnesses stayed or 
tried to st: Ly on the course. 

Finally, on this matter of television coverage, this committee, I 
believe, might keep in mind a recent decision by a Federal district 
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court in the case of the United States v. Kleinmann (107 F. Supp. 407 
(1953) ), in a ease in which the defendants were mon prosecuted for 
contempt of Congress because of their refusal to testify in the pres- 
ence of television and other distracting apparatus. Finding the de- 
fendants not guilty of contempt, the court said : 

The only reason for having a witness on the stand, either before a commit- 
tee of Congress or before a court, is to get a thoughtful, considered, and 
it is to be hoped, truthful disclosure of facts. That is not always accomplished, 
even under the best of circumstances. But at least the atmosphere of the 
forum should lend itself to that end, 

In the cases now to be decided, the stipulation of facts discloses that there 
were, in close proximity to the witness, television cameras, newsreel cameras, 
news photographers with their concommitant flashbulbs, radio microphones, a 
large and crowded hearing room with spectators standing along the walls, etc. 
The obdurate stand taken by these two defendants must be viewed in the con- 
text of all these conditions. The concentration of all these elements seems to me 
necessarily so to disturb and distract any witness to the point that he might say 
today something that next week he will realize was erroneous. And the mistake 
could get him in trouble all over again. 

It is said that these defendants are hardened criminals who were not and 
could not have been affected by the paraphernalia and atmosphere to which they 
were exposed. That may be so, but the court cannot take judicial notice that it 
is so. Moreover, it cannot be said that for John, who is a good man, one rule 
applies, but for Jack, who is not a good man, another rule applies. Such reason- 
ing is incompatible with our theory of justice. 

Under the circumstances clearly delineated here, the court holds the refusal 
of the defendants to testify was justified and it is hereby adjudged that they 
are not guilty. 

This code provides equal access for coverage to all media of com- 
munication, subject to the physical limitations of the hearing room 
and the consideration of the physical comfort of committee mem- 
bers, staff, and witnesses, and provides further that such apparatus 
of the different media shall not unreasonably distract, harass, or con- 
fuse the witness and interfere with his presentation, and that no wit- 
ness shall be televised, filmed, or photographed if he objects because of 
distraction, harassment, or physical handicap. 

While the enforcement of the provisions of this section would be the 
duty of the committee chairman, adoption of such a rule of procedure 
by the Senate would be a real step forward in recognizing the right of 
a witness to be free from any unwarranted physical interference with 
his presentation. 

Now, Mr. Chairman, I have a few very brief conclusions with re- 
gard to the entire question of a code of fair procedure. 

It may very well be that some individuals who are called before 
congressional committees are, indeed, guilty of crime, corruption, or 
disloyalty, and their crimes may well be a threat to our national sec u- 
rity. Where such persons are employed in the executive branch, it is 
the duty of the executive of that branch to ferret them out through the 
various methods set up for this purpose. 

The Congress has the responsibility to serve as a watchdog and to 
step in and investigate the circumstances when it believes that the 
executive branch may have been derelict in its duty. 

We have a right to demand a painstaking investigation. We of the 
Congress have a right to demand that guilt be fixed and the malefac- 
tors be punished. 

Let us not forget, gentlemen, that in any investigation of crime, 
corruption, or disloyalty, the failure of any committee of the Congress 
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scrupulously to respect the rights of an individual is to show contempt 
for the Constitution of the United States and the rights guaranteed 
therein to every individual. 

In my judgment, such callous action on the part of the highest 
legislative body in our land can do much to undermine the strength 
of our free institutions, as any effort by disloyal persons who attempt 
to weaken our Nation by infiltration or sabotage can do much to 
undermine the strength of our country; and we must never let distrust 
of our own institutions lead us to adopt the corrupt principle of 
totalitarianism that the end justifies the means. 

In defining and adopting a uniform code of fair procedure for the 
treatment of witnesses, we would be reaffirming before the world our 
belief in democracy, in justice, in fair play, and we would deal a 
heavy blow contrary to the Communist propaganda as to our methods 
and procedures. 

I earnestly and respectfully hope, Mr. Chairman, and you gentle- 
men of counsel to the committee, that this committee will approve some 
sound and workable code of fair procedure, and that it will do so in 
ample time so that the full Senate may act before this session ends. 

Favorable action will be one step more to insuring the freedom 
and liberty of all citizens by insuring the freedom and liberty of 
each individual citizen. 

I thank you, Mr. Chairman. 

The CHarrman. Senator, here is a typical example of the problem 
confronting committees: We started this series of very important 
hearings on a very important subject with a subcommittee of three. 
I am left alone. Senator Hayden was called to the floor because 
of a legislative appropriation bill; and Senator Carlson was called 
away, justifiably so. 

Now, there is a problem that I would like to ask you about, and 
I asked Senator Bush, who was a previous witness to you, about 
this. Suppose you have a witness, who lives all the way across the 
country, subpenaed ; the hearing is set, and there is only one Senator 
available. What do you do? 

Senator Henninos. In my judgment, Mr. Chairman, you proceed 
with the hearings. 

The Cuatrman. Is that provided in your bill that you are coauthor 
of ? 

Senator Henninos. I might say in all respects I would not go along 
on this business of the two being required. 

The Cuatrman. Is that in Senate Resolution 256? 

Senator Hennrnos. This is a part of it. This is a composite, Mr. 
Chairman, something on which to start. 

I believe, as I was pointing out to Senator Butler and, I believe, 
one of committee counsel, while Senator Bush was making his very 
splendid statement, that, for example, if a committee goes to San 
Francisco; you and I have decided to go; something happens which 
makes it utterly impossible for me to go; you have witnesses sub- 
penaed; you have made all preparations; the time element may be 
very important—I should say, with the authorization of the com- 
mittee, you should be qualified to take that testimony and to conduct 
those hearings without another member of the committee being present. 
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I wouldn’t go as far as some others would in that connection, be- 
cause I don’t think it is practical. I think you may frustrate and 
defeat an effort to have hearings. 

We know this morning in our Judiciary Committee we couldn’t get 
a quorum. There are 15 on the committee. We got about 6 or 7 
and couldn’t do business. In other words, we had to have 8, and we 
couldn’t get 8. 

The Cuarrman. If you insist on certain majority rules and majority 
action, two members being present, and so forth, you could stop the 
work of the congressional committees. 

Senator Hennrnoas. I agree with the chairman on that point. 

The Cuatrman. Do you have any particular example of congres- 
sional procedure that can be coulbenal: going back to your statement 
of history, to a witch hunt? 

Do you have in mind any example of that? 

Senator Hennrineos. Mr. Chairman, I don’t want to be invidious or 
mention names, and I would say, in all fairness, I have not sat upon 
any such committee, nor have I seen any such committee in operation. 

I have heard there have been some committees that have gone out 
inthecountry. I believe a committee of the House here lately has been 
out on the west coast. I don’t know what they are doing. I know what 
I read in the papers. 

I have been practicing law 30 years and I have learned that as well 
meaning as the gentlemen of the press are, it is almost impossible to 
reflect accurately in a monn Re es article what happens in court, and 
that is also true of committee hearings. 

The CuHarrMan. I would ask you, Senator, then, the same question 
along the line of a fishing expedition. Do you have any examples in 
mind you might give this committee ? 

Senator Henninos. I have read and heard that certain witnesses 
are called in without there being any particular reason for that witness 
being called with respect to the orbit of jurisdiction of the committee 
undertaking to find out any number of matters relating to the loyalty 
of other persons. 

I think there was a woman, one Annie Lee Moss—I believe I heard 
something of that case—was there not—who was charged with hav- 
ing been a Communist. I don’t know whether that has ever been 
determined or not. 

I have the impression, Mr. Chairman, I would say, without going 
into specific cases, that there possibly have been fishing expeditions. 

We know that the rules of Federal procedure prevent that being 
done, even in the taking of a deposition. However, we could go into 
some detail on that. 

The CuarrMan. Senator Hennings, since this is the first day of the 
hearing, I might say, naturally, this will be a very comprehensive hear- 
ing, with many fields to go into, television and many other matters; 
but, in view of some of the things which you have brought up, I would 
like to ask you this: Can you recall of any instances of citizens who 
have been irreparably injured or damaged ? 

Senator Hennrnos. I have heard of « number who have lost their 
positions, Mr. Chairman, as a result of having been called before 
committees. Now, what their names were, I don’t know. 

The CuHarrMan. Was it due to just the fact that they were called or 
the fact something came out when they were called ? 
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Senator Henninos. I gather the fact they were called and inter- 
rogated. 4 

The Cuatrman. Maybe they took the fifth amendment. 

Senator Hennines. Irrespective of whether they took the fifth 
amendment or availed of it—the term “took the fifth amendment” 
seems to be getting into national parlance, too, almost a routine phrase, 
doesn’t it? 

The Cuarrman. That is right. 

Senator HenninGs. We used to say “avail of the fifth amendment,” 
or “claim immunity because of the fifth amendment.” I understand 
the real professionals just say “take the fifth.” 

The Cuairman. That is right. 

Senator Hennines. I do think, Mr. Chairman, merely calling a 
man— 

The CuatrMan. Some of them, after answering the first question, 
simply state, in answer to succeeding questions, “same answer as pre- 
viously given.” 

Senator Henntnos. Yes; it just gets to be the old routine, down- 
the-line business. 

I would say anyone called in any matter relating to his loyalty, 
irrespective of this answer, cannot be helped, by and large, and it 
would be my notion, as one who has prosecuted many charged with 
felonies over a long period of time, way back in the gang “days, in 
the late twenties and early thirties, and thereafter, who was the dis- 
trict attorney of a large city, the mere fact that a man is indicted 
or called or otherwise brought before a tribunal is very likely to be 
damaging, irrespective of what he said. 

The CHatrmMan. But I take it, from what you said, in the conclu- 
sion of your statement, you think there is a definite need for con- 
gressional committees to go into this field; although the executive 
arm of the Government may be charged with certain responsibilities, 
nevertheless, you still think it is the duty of congressional committees 
to enter this field ? 

Senator Henninos. Oh, I do, indeed, Mr. Chairman, and I would 
like to say, insofar as the distinguished chairman’s Committee on 
Internal Security is concerned, I have heard of no excesses being 
committed by that committee, and what I have heard about the others 
is largely cumulative and certainly a matter of my having read much 
and heard much about it. 

Now, I have not witnessed any of these things, but if they do 
exist—— 

The Cuarrman. One other thing. 

Senator HenniNos. I don’t know whether the impression or the 
recitation of any of these cases which would seem to be evidence of 
excessive zeal, if we want to put it that way, on the part of certain 
committees or members of these committees is representative of the 
general operation of that or any other committee. That I don’t 
now. I gather it to be the case from what I have read and heard 
and have had represented to me. 

The CuarrMan. Senator Hennings, there is one other thing you 
mentioned in your statement that I wanted to ask you about: “How 
would you enforce this nonleak rule that you refer to? 

Senator Hennines. We would enforce it with a prayer, Mr. 
Chairman. : 
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The Cuatman. In other words, you can’t pass a law to make a 
gentleman ? 

Senator HENNINGs. We would enforce it with a hope and a prayer, 
wouldn’t we? 

What was it old Hurry-Up-Yost used to say—the punt, the pass, 
and the prayer. 

We would hope the members of the committee would be sufficiently 
aware of their own integrity and the responsibility of their com- 
mittee members. 

We know it is an old story of leaking to the press in order to gain 
real or fancied advantages or do somebody else damage. 

I think it is reprehensible, and I think any member who does so 
has himself to answer to first, his own conscience. 

The Caiman. Senator, I think you covered the question we 
asked Senator Bush. We asked him about the case of: Where would 
you draw the line in limiting who should be called, who is entitled to 
come before a committee, and so forth, as in the case where Latti- 
more’s name was mentioned, Lattimore came in and mentioned, say, 
Alfred Kohlberg, and then Kohlberg said, “All right; I want to 
bring my people in”? 

Have you given that any thought ? 

Senator Henninos. Yes. I think that, Mr. Chairman, should be 
within the sound discretion of the Chair and the members of the 
committee, just as in court. When testimony becomes burdensomely 
cumulative, when it is corroboration, one heaped on another and 
there is no further need for it, and it seems excessive, cut it off; save 
time. 

I think every case would have to stand on its own bottom, Mr. 
Chairman, and the good judgment of the committee should prevail. 

The Cuatrman. In this resolution you say a witness “shall be fully 
advised by the committee as to the matters into which the committee 
proposes to inquire and the adverse material which is proposed to be 
presented.” 

That is on page 6, Senator. 

Senator Hennrnos. Yes. Thank you, Mr. Chairman. 

The Cuatrman, Lines 13 to 19. 

I would like to ask you to amplify that. 

How would you handle that? In other words, are you going to 
tell the witness before he comes in, give him the information as to 
what adverse information you have? 

Senator Henntnes. No; no, Mr. Chairman. I think it is very 
likely, as the Chair is well aware, when the man is proceeded against, 
either by information or indictment, for either a misdemeanor or a 
felony, he is served with a copy of the information. In most State 
courts the information or indictment is endorsed with the names of 
the witnesses who are to appear against the man, or the defendant, so 
charged. The indictment or the information recites the crime charged 
to have been committed, the time, the place, and the nature of the 
offense. 

I think that something comparable to that could well be done so 
that a witness is not brought in and confronted and slapped in the 
face, as it were, with something, the source of which he knows not and 
the falsity of which he may be well aware but unable to do other 
than to deny it, and all, of course, he can do is deny it. 
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We know that some charges are easily made and very difficult to 
disprove. 

The Cuatrman. Is there anything else? 

Senator, if there is nothing further, we want to thank you. 

I see Senator Hayden is back. 

Have you any questions, Senator Hayden ? 

Senator Haypen. No questions. 

The Cuamman. Thank you very much for coming and giving us 
the benefit of your views and advice. 

Senator Henninos. Thank you very much for your courtesy and 
your patience, 

The Cuatrman. Thank you. 

Senator Ives of New York, will you take the witness stand ? 

Senator Ives. Do you want to swear me in? 

The Cuatrman. That is up to you, sir. 

Senator Ives. I am always willing to be sworn. 

The Cuatrman. Do you swear the testimony given in this hearing 
will be the truth, the whole truth, and nothing but the truth, so help 
you God d 

Senator Ives. I do. 

The Cuatrman. Senator, you may proceed. 


TESTIMONY OF HON. IRVING M. IVES, A UNITED STATES SENATOR 
FROM THE STATE OF NEW YORK 


Senator Ives. Mr. Chairman and members of the committee, I 
appreciate this opportunity to be with you on this occasion. 

I understand that your committee is considering the various resolu- 
tions which have been introduced during the 83d Congress and which 
would amend the Standing Rules of the Senate with respect to the 
conduct of committee and subcommittee he: rings. 

Although a sponsor of one of the resolutions now before you, I do 
not wish to limit my remarks to the substance of that particular pro- 
posal ; that resolution was introduced early last year. 

It is well established that the investigatory powers of congressional 
committees and subcommittees arise from the power of the Congress 
to inquire into matters involving the public interest. 

Investigations by congressional committees in the past have been 
numerous and periodically necessary to protect the general welfare. 
For example, a special subcommittee of the Senate Committee on Labor 
and Public Welfare is currently conducting an investigation of em- 
ployee-welfare funds, and I trust that the investigation will result in 
a broader understanding of this complex and vital subject affecting, as 
it does, the health and welfare of millions of American workers and 
their families. 

[ bring that in, Mr. Chairman, because it so happens that I am the 
chairman of that subcommittee and I suspect there might be a certain 
amount of temptation to digress into dubious channels. Insofar as it 
is humanly possible to do so, we shall do nothing of the kind. 

You may be interested to know, even though that committee is made 
up of 3 Republicans and 2 Democrats, we are operating by unanimous 
consent, something new perhaps around here. 
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I think we can do a good job by that procedure, because we are 
after the facts and the truth, and where something arises which is 
dubious, where wrongdoing becomes evident, we are going to turn over 
whatever we find to the Department of Justice and proceed no further 
in that connection ourselves. 

During recent years it has become obvious to many of us that certain 
basic procedures should be followed in the conduct of investigatory 
hearings by committees and subcommittees of the Congress, in order to 
obtain the maximum benefits from such investigations and to protect 
the rights of the parties involved. 

Although congressional investigations have been common since the 
birth of the Republic, the American public was not fully aware of 
them until the broad coverage recently given such investigations by 
radio and television. In fact, the medium of television in particular 
has brought the participants in congressional investigations into the 
living rooms of millions of American homes and has produced the 
intense interest and concern which American citizens have expressed 
with respect to the conduct of such investigations. The names, faces, 
and actions of those participating in these widely publicized proceed- 
ings have become household words throughout the country. 

The importance of and need for congressional investigations should 
not be minimized; the conduct of such investigations should be in ac- 
cordance with basic procedures adopted by each House. To this end 
it seems to me that the following areas should be encompassed by 
Senate rules controlling the conduct of investigatory hearings: 

(1) Any investigation conducted by a committee or a subcommittee 
of the Senate should have the approval of and be authorized by a ma- 
jority of the full committee. Moreover, investigatory hearings held 
by a full committee or subcommittee of the Senate should be called 
only upon reasonable notice to each of the members of the committee 
and only when a majority of the committee is present, except in those 
instances where, by a majority decision, the committee or the subcom- 
mittee has decided that a minority and majority member should con- 
stitute a quorum for the conduct of the hearing. 

I efi add to that, in line with what was previously said when 
Senator Hennings was testifying, we might run into a condition 
where it would be necessary for only one member of the committee to 
conduct the hearing. I realize the difficulties involved. 

I shall have more to say about that at the conclusion of my remarks. 

(2) Although congressional committees are not judicial in nature, 
certain investigations must be considered as quasi-judicial insofar as 
they may affect the rights of witnesses called before a committee 
or subcommittee. Such witnesses should be granted the right to be 
accompanied by legal counsel while testifying before a committee 
or subcommittee. Such witnesses should also have an opportunity to 
supplement oral testimony with brief written or oral statements which, 
if they are germane and pertinent to the matters concerning which 
the witnesses had been previously examined, should be made a part 
of the record of the proceedings. For the benefit of all the partici- 
pants, as well as the general public, accurate stenographic records of 
the proceedings should be kept and this record should be available to 
the witnesses or their counsel. 

(3) Hearings held in executive session by Senate committees or 
subcommittees should be conducted with the same respect for the 
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rights of witnesses as that which prevails at hearings held in public. 
To protect such witnesses, no statements should be released or docu- 
ments published without the approval of a majority of such com- 
mittee or subcommittee and unless the full text of the testimony or 
document is released, except where matters of national security are 
concerned. Whenever the national security permits, witnesses called 
before Senate committees or subcommittees, either in executive or 
public hearings, should be advised with respect to the nature of the 
inquiry and the particular matters to be covered during their appear- 
ance, 

I don’t go quite so far as Senator Hennings went in his comment 
concerning matters of that nature. I do think, however, to a certain 
extent, and insofar as it is possible to do so, the witnesses should be 
sO advised. 

Not only would this action protect the individual witness, but in 
many instances it might result in more constructive testimony. 

(4) It 7 also Import: int to consider individuals who are affected 
adversely by the testimony of witnesses before committees or sub- 
committees. As rules of evidence covering the conduct of judicial 
proceedings do not apply to investigatory hearings of legislative com- 
mittees, adverse statements without foundation in fact are sometimes 
made by witnesses called before such committees and are given un- 
warranted publicity. It is only fair that individuals adversely men- 
tioned in such testimony be given an apenerany to confront witnesses 
making such reference and to appear or file a statement of refutation 
to be incorporated in the record of the ‘proceedings. Wherever prac- 
ticable, a committee or a subcommittee of the Senate should call wit- 
nesses requested by such individuals in their behalf. Likewise, at the 
discretion of committees or subcommittees, witnesses should be granted 
the privilege of questioning other witnesses who have commented 
= ny on their testimony. 

The Federal courts, as well as the courts of the several States, 
aie restrict the use of so-called hearsay evidence. Although com- 
mittees or subcommittees cannot and should not exc!ude all such evi- 
dence, serious efforts should be made to prevent the introduction of un- 
-- ported or irrelevant evidence. Therefore, unless the national secu- 

‘ity is concerned, witnesses appearing before committees or subcom- 
ania es should be required to reveal their sources of information with 
respect to testimony which adversely reflects on the character or 
reputation of another person. 

\s I stated earlier in these remarks, I do not appear here on behalf 
of any particular resolution, but I urge that your committee include 
the areas I have mentioned in your consideration of new and sorely 
needed rules to govern the conduct of investigatory hearings by com- 
mittees and subcommittees of the Senate. 

Now, Mr. Chairman, I want to add a few words to this. 

If you will allow the personal reference, for about 25 years, consecu- 
tive years, I have been a member of one or another legislative bodies. 
I have been chairman of special committees. I have been chairman of 
standing committees. I have had all types of investigations before 
me. I realize the problem with which the Senate and the Congress as 
a whole are confronted in trying to straighten out our rules with the 
particular purpose of protecting witnesses. That is what we should be 
really interested in. 


Bi oe, 
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I think, however, that we have got to be very careful in our effort 
not to do something which makes our procedure too cumbersome. 

I think there is a great difference between the inquisitorial hearing, 
or whatever you want to call it, and one dealing strictly with legisla- 
tive matters. 

Theoretically, a legislative committee, in holding hearings, is sup- 
posed to be trying to ascertain the truth and facts with respect to 
le gel ation, and nothing else. 

T don’t see why, followi ing my recommendations, rules can’t be estab- 
lished in the Senate which would not be cumbersome—I don’t think 
there is anything that is cumbersome in my suggestions—which would 
offer a sufficient amount of protection to witnesses, and which at the 
same time would produce the evidence and the facts that are neces- 
sary for the purpose of creating the legislation which may be involved. 

I merely want to make that statement because I know something 
about the problem, and I have a great respect for what we are up 
against in the Senate. 

The CuarrmMan. Senator Hayden, do you have any questions to ask 
Senator Ives? 

Senator Haypven. Let me see if I understand the Senator from New 
York. Can there be more than two purposes for a legislative investi- 

gation? My understanding is, first, that committees hold hearings 
for the purpose of determining whether new laws should be enacted 
or existing laws should be amended. That is a legislative function. 

Senator Ives. That is the legislative function and that, in my judg- 
ment, is primarily the function of a legislative committee. 

Senator Haypen. Second, C ongress undoubtedly does have the 
right to follow any dollar appropriated by it to see that it is properly 
expended. 

Senator Ives. There is no question about that. I pointed that out in 
my statement. 

Senator Haypen. Beyond those two functions, what else remains to 
be investigated ? 

Senator Ives. I think, under the Reorganization Act, the Commit- 
tee on Government Operations can go even further. I think it can 
go into the actual operation of departments, if I read the provisions 
in that act correctly. I don’t think in that particular instance legis- 
lation is necessarily an objective. 

Senator Haypen. That committee can inquire as to whether new 
legislation ought to be enacted or whether legislation now on the 
statute books is being properly administered—— 

Senator Ives. You are right. All of it deals ultimately and bas- 
ically with legislation. There is no getting around that. There is 
no question about that at all. It all has a direct or indirect bearing 
on legislation. 

Senator Haypven. Aside from the Committee on Government Opera- 
tions and the Committee on Appropriations—— 

Senator Ives. Yes; I think that would be the other exception. 

Senator Haypen (continuing). All other committees are, or should 
be, primarily concerned only with legislation. 

Senator Ives. And with nothing else. 

Senator Haypen. That is where I agree with you. 

Senator Ives. I have had a little experience in this, too. 
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The Cuarrman. Senator, in your statement, on page 3, you say: 

Wherever practicable, a committee or a subcommittee of the Senate should 
call witnesses requested by such individuals in their behalf. Likewise, at the 
discretion of committees or subcommittees, witnesses should be granted the 
privilege of questioning other witnesses who have commented adversely on their 
testimony. 

We have just seen concluded here in this room a hearing that went 
on for some 36, 37, or 38 days, and the right of cross-examination was 
limited to only those in the dispute. Now, you saw what happened 


there. Where would you end up? 
Senator Ives. I think that could have been controlled so it wouldn’t 


have dragged out the way it did. 

The Cuatrman. You think witnesses should be granted the privi- 
lege of cross-examining other witnesses who have commented ad- 
versely upon their testimony ? 

Senator Ives. I certainly think they should, where their own char- 
acters and reputations are at stake. 

I want to say this, Mr. Chairman: We can adopt all the rules we 
want with regard to hearings. In the final analysis, the human 
equation is bound to prevail. It is the chairman primarily and the 
members of ag committee that are going to have to determine these 
things and, by the use and exercise of their judgment, are going to 
have to decide on the course to be taken. 

A chairman can hold these things in line if he wants to. 

The CHairmMan. In other words, you would leave it to the discre- 
tion more or less of the chairman ? 

Senator Ives. I certainly would; but I would have this in the rules. 
‘The chairman doesn’t have to get himself in a position where he has 
witnesses who have been attacking other witnesses or other people, 
so that anything like this would arise. 

A strong chairman never has to get into this kind of predicament. 
It is a matter of judgment. 

I certainly would have this kind of provision in the rules, none the 
less. It should be a warning to a chairman and a committee to refrain 
from opening things up which otherwise they might. 

The CuarrMan. Are there any further questions ? 

Senator Hayden, do you have any further questions? 

Senator Haypen. No. 

The Cuarrman. If there are no further questions, we certainly 
thank you for your time and advice. 

Senator Ives. I certainly thank you for the privilege of being here. 

The CHarrMaANn. Senator Wayne Morse, would you come around to 
the witness chair, please ? 

Senator Morse, I understand your statement has not been mime- 
ographed yet and you have the only copy. 

Senator Morse. It is being mimeographed. It is down in the mim- 
eograph shop, and I thought it would be here by this time. 

The Cuatrman. It is up to you whether you want to be sworn or 
not. 

Senator Morsr. I always welcome an opportunity to be sworn. 

The Cuatrrman. All right. 

Do you solemnly swear the testimony given in this hearing will be 
the truth, the whole truth, and nothing but the truth, so help you God ? 

Senator Morse. I do. 

The CHarrMan. You may proceed, Senator Morse 
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TESTIMONY OF HON. WAYNE MORSE, A UNITED STATES SENATOR 
FROM THE STATE OF OREGON 


Senator Morse. Mr. Chairman and members of the committee: As 
one of the 19 cosponsors of Senate Resolution 256, I am pleased to 
appear before this subcommittee and testify in behalf of the resolu- 
tion. 

I ask the consent of the committee to have a copy of Senate Resolu- 
tion 256 appear at the beginning of my remarks, for ready reference, 
with a few minor changes to correct and to clarify the meaning of a 
few provisions. 

The CuHarrMan. Without objection it may appear in the record at 
this point. 

(S. Res. 256 as corrected and clarified by Senator Morse is as 
follows :) 


{S. Res. 256, 83d Cong., 2d sess.] 
{Omit the part struck through and insert the part printed in italic] 
RESOLUTION 


Whereas investigation of matters of public importance through committee 
hearings is of vital importance to the discharge of the constitutional functions 
of the Senate of the United States; and 

Whereas the investigative power of Senate committees is derived from the 
power of the Congress to inquire into matters of public importance within its 
jurisdiction ; and 

Whereas article I, section 5, of the Constitution of the United States provides 
that “Each House may determine the rules of its proceedings”: Therefore be it 

Resolved, That the following be, and hereby are, adopted as the Code of Fair 
Committee Procedure of the Senate of the United States in connection with all 
investigations in which committees act as organs of inquiry and investigation 
as distinguished from their general roles in which they discharge normal legis- 
lative functions, including the holding of normal hearings incident to committee 
business. 


SUBCOMMITTEE, MEETINGS, INVESTIGATIONS AND REPORTS 


Sec. 2. (a) Subcommittees, as required, shall be appointed by the committee 
chairman, subject to the approval of the majority of the committee, and shall 
ordinarily consist of no less than three members, a proportionate ratio of whom 
shall be members of the minority (the designation of the majority and minority 
members of a subcommittee shall be subject to the approval of the majority 
and minority members of the committee respectively in caucus assembled). 
Subcommittees of less than three members may be designated by the chairman, 
subject to the approval of the majority of the committee. 

(b) Committee meetings, other than regular meetings authorized by section 
133 (a) of the Legislative Reorganization Act of 1946 (60 Stat. 837), shall be 
called only upon a minimum of sixteen hours’ written notice to the office of each 
committee member. This provision may be waived by the assent of the majority 
of the members of the committee. 

(c) Committee hearings (whether public or in executive session) and com- 
mittee investigations shall be scheduled and conducted only upon the majority 
vote of the committee in a meeting at which a majority of the committee is actu- 
ally present. 

(d) A resolution or motion scheduling hearings or ordering a particular in- 
vestigation shall state clearly and with particularity the subject thereof, which 
resolution may be amended only upon majority vote of the committee in a meet- 
ing at which a majority of the committee is actually present. 

(e) The chairman or a member shall consult with appropriate Federal law- 
enforcement agencies with respect to any phase of an investigation which may 
result in evidence exposing the commission of Federal crimes, and the results 
of such consultation shall be reported to the committee before witnesses are 
called to testify therein. 
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(f) No committee report shall be issued unless a draft of such report is sub- 
tted to the office of each committee member twenty-four hours in advance 


m 
of the meeting at which it is to be considered and is adopted at a meeting at 
which a majority is actually present. 

(g) No testimony given in executive session or part or summary thereof shall 
be released or disclosed orally or in writing by a member or employee of the 


Senate without the authorization of the committee by majority vote at a meet- 
ing at which a majority of members is present. No committee or staff report or 
news release or statement based upon evidence or testimony adversely affecting a 
person shall be released or disclosed by the committee or any member or employee 
orally or in writing unless such evidence or testimony and the complete evidence 
or testimony offered in rebuttal thereto, if any, is published prior to or simul- 
tuneously with the issuance of the report, or news release, or statement. 

(h) The rule as to the secrecy of executive sessions as set forth in subsection 
(g) of this section shall be applicable to Members and employees of the Senate 
for a reasonable period following an executive session until the committee has 
had a reasonable time to conclude the pertinent investigation and hearings and 
to issue a report; subject, however, to any decision by a committee majority for 


prior release in the manner set forth in subsection (g) 


HEARINGS 


Sec. 3. (a) Witnesses at committee hearings (whether public or in executive 
session) shall have the right to be accompanied by counsel, of their own choosing, 
who shall have the right to advise witnesses of their rights and to make brief 
objections to the relevancy of questions and to procedure. 

(b) Rulings on motions or objections shall be made by the Member presid- 
ing, subject to appeal to the Members present on motion of a Member. 

(c) At least twenty-four hours prior to his testifying a witness shall be 
given a copy of that portion of the motion or resolution scheduling the hearing 
stating the subject of the hearing; at the same time he shall be given a statement 
of the subject matters about which he is to be interrogated. 

(d) It is the policy of the Senate that only evidence and testimony which is 
reliable and of probative value shall be received and considered by a committee, 
The privileged character of communications between clergyman and parishioner, 
doctor and patient, lawyer and client, and husband and wife shall be scrupulously 
observed 

(e) No testimony shall be taken in executive session unless at least two mem- 
bers of the committee are present. 

(f) (i) Every witness shall have the right to make complete and brief answers 
to questions and make concise explanations of such answers. 

(ii) Every witness who testifies in a hearing shall have a right to make an 

oral statement and to file a sworn statement which shall be made part of the 
transcript of such hearing, but such oral or written statement shall be relevant 
to the subject of the hearing. 
(g) A stenographic verbatim transcript shall be made of all committee hear- 
ings. Copies of such transcript, so far as practicable, shall be available for in- 
spection or purchase at regularly prescribed rates from the official reporter by 
any witness or person mentioned in a public hearing. Any witness and his coun- 
sel shall have the right to inspect only the complete transcript of his own testi- 
mony in executive session. 


RIGHTS OF PERSONS ADVERSELY AFFECTED BY TESTIMONY 


Sec. 4. (a) A person shall be considered to be adversely affected by evidence or 
testimony of a witness if the committee determines that: (i) The evidence or 
testimony would constitute libel or slander if not presented before a committee 
of the Senate, or (ii) the evidence or testimony alleges crime or misconduct 
or tends to disgrace or otherwise to expose the person to public contempt, hatred, 
or scorn, 

(b) Insofar as practicable, any person whose activities are the subject of 
investigation by the committee, or about whom adverse information is proposed 
to be presented at a public hearing of the committee, shall be fully advised by 
the committee as to the matters into which the committee proposes to inquire 
and the adverse material which is proposed to be presented. Insofar as practi- 
cable, all material reflecting adversely on the character or reputation of any 
individual which is proposed to be presented at a public hearing of the committee 
shall be first reviewed in executive session to determine its reliability and 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 49 


probative value and shall not be presented at a public hearing except pursuant 
to majority vote of the committee. 

(c) If a person is adversely affected by evidence or testimony given in a public 
hearing that person shall have the right: (i) To appear and testify or file a 
sworn statement in his own behalf, (ii) to have the adverse witness recalled 
upon application made within thirty days after introduction of such evidence 
or the termination of the adverse witness’ testimony, (ili) to be represented 
by counsel (as in #4 +6} (3) (a) hereof), (iv) to cross-examine (in person 
or by counsel) such adverse witness, and (v) subject to the discretion of the 
committee, to obtain the issuance by the committee of subpenas for witnesses, 
documents, and other evidence in his defense. Such opportunity for rebuttal 
shall be afforded promptly and, so far as practicable, such hearing shall be 
conducted at the same place and under the same circumstances as the hearing 
at which adverse testimony was presented 

Cross-examination shall be limited to one hour for each witness, unless the 
committee by majority vote extends the time for esekh a witness or group of 
witnesses. 

(d) If a person is adversely affected by evidence or testimony given in execu- 
tive session or by material in the committee files. or records, and if public 
release of such evidence, testimony, or material is contemplated, such person 
shall have, prior to the public release of such evidence or testimony or material 
or any disclosure of or comment upon it by members of the committee or com- 
mittee staff or taking of similar evidence or testimony in a public hearing, the 
rights conferred by subsection 48+ (4) (c) hereof and the right to inspect at 
least as much of the evidence or testimony of the adverse witness or material 
as will be made public or the subject of a public hearing. 

(e) Any witness (except a member of the press who testifies in his professional 
capacity) who gives testimony before the committee in an open hearing which 
reflects adversely on the character or reputation of another person may be 
required by the committee to disclose his sources of information, unless the 
committee determines that to do so would endanger the national security. 


SUBPENAS 


Sec. 5. Subpenas shall be issued by the chairman of a committee only upon 
written notice to all members of the committee with a statement as to the 
identity of the witness or material and their relevancy to the investigation or 
hearing already authorized. Upon the request of any member of the committee 
the question of whether a subpena shall be issued or remain in force if already 
issued shall be decided by majority vote. 


COMMITTEE STAFF 


Sec. 6. The composition and selection of, and changes in, the professional and 
clerical staff of a committee shall be subject to the vote of a majority of the 
members of the committee. 


TELEVISION AND OTHER MEANS OF COMMUNICATION AND REPORTING 


Sec. 7. (a) Subject to the physical limitations of the hearing room and con- 
sideration of the physical comfort of committee members, staff, and witnesses, 
equal access for coverage of the hearings shall be provided to the various means 
of communications, including newspapers, magazines, radio, news reels, and 
television. It shall be the duty of the committee chairman to see that the various 
communication devices and instruments do not unreasonably distract, harass, 
or confuse the witness and interfere with his presentation. 

(b) No witness shall be televised, filmed, or photographed during the hearing 
if he objects on the ground of distraction, harassment, or physical handicap. 


SUPERVISION, APPEALS, AND ENFORCEMENT 


Sec. 8. The application of this code shall be supervised in the Senate by the 
presiding officer of the Senate and four members selected by the Senate (not 
more than two of the members selected shall be of the same party), who shall 
have authority (1) to receive and investigate complaints of alleged violations of 
this code filed by persons claiming to be aggrieved and by members, (2) to advise 
committee chairmen of their conclusions and their suggestions, and (3) to pre- 
sent their findings to the Senate, with such recommendations for remedial and 
disciplinary action, if any, they deem appropriate. 
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DEFINITIONS 

Sec. 9. As used in this Act: 

“Committee” shall mean any standing, select, or special committee of the 
Senate (except the majority and minority policy committees) and any subcom- 
mittees of the foregoing. a 

‘Person” includes an individual, partnership, trust, estate, association, cor- 
poration, or society. 

Senator Morse. The Senate has an obligation to set its house in 
order. Investigating committees and subcommittees are no more than 
the children of the Senate. Some have proven obstreperous children. 
As the parent, the Senate is responsible for the excesses and shortcom- 

ings of its progeny. That responsibility has been shirked too long, 
in my opinion, by the Senate. 

It is my earnest hope that this subcommittee will act expeditiously 
to present to the Rules Committee a code of mandatory procedures to 
govern investigations so that the Senate will have the opportunity to 
act upon proposals for fair committee practices before adjournment. 

Certainly the basic ground rules should be established before the 
Senate organizes next year and is asked to pass upon appropriations 
for committees in the 84th Congress. 

In my judgment, adoption of a code will be necessary to avoid con- 
siderable debate on committee appropriations early next session re- 
gardless of what party is in the majority at that time. 

In our constitutional system the function of the Congress is to legis- 
lute. The American people do not go to the polls every 2 years to 
nominate and elect a super-F BI or a roadshow CIA. 

The Senate must consider several thousand bills every 2 years. In 
determining the necessity of legislation and the appropriateness of 
proposed legislative means, it must seek information. It does so in 
many ways. Chief among these is conducting hearings. 

In 95 percent of legisl: ative hearings the committees of the Senate 
and House find it rel: atively simple to procure information and opinion 
evidence, much of it from experts, with comparatively little difficulty. 

I believe that investigation is an indispensable part of the legislative 
process. I would reject any proposal to eliminate or hobble the 
Senate’s right and power to investigate. 

May I digress long enough to say for the past 2 years when it was 
suggested in the cloakrooms of the Senate by some that maybe a hobble 
ought to be placed upon Senate committees by way of denying them 
appropriations, I not only objected in the cloakroom, but I carried my 
objections to the floor of the Senate. 

The Cuatrman. I recall that. 

Senator Morse. And both years I said in effect I will not be a party 
in seeking to deny to committees the funds they can show, by way of 
a prima facie case, that they need. 

When we saa to appropriations for the investigative function of 
any committee—I don’t care what committee it is—the answers I want 
are to such questions as these : 

Has the committee chairman or the spokesman for the committee 
in the appropriation matter made a prima facie case for the number 
of staff members needed, for the secretaries needed, for the money for 
transcripts needed—in other words, for the expenses of operating the 
investigation itself? 
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If you use the appropriation as a device for preventing an investi- 
gation, it seems to me you are undermining the power of the Senate 
through its committees to investigate. 

This position is very much misunderstood by many of my critics, 
who are prone to say: “Why didn’t you vote against such-and-such 
appropriation ?” 

Well, for the simple reason I don’t ever propose to use my position 
in the Senate of the United States to undermine the proper exercise of 
the power of the Senate to investigate through its committees. 

Now, when a committee abuses its power, then I think it is subject 
to disc siplin: iry action by the Senate, on the issue of abuse. 

I think that what we ought to do in order to prevent criticism of 
abuses of Senate committees is to see to it that all participating in them 
follow a fair code of procedure, and to that end I seek to do what I can 
to help develop a fair code of procedure, and Senate Resolution 256 
is a recommendation. 

I am open to any amendments to the resolution that will strengthen 
it and not destroy what i think is its very fine objective. 

We must recognize, however, that the investigatory activities of the 
Congress have in recent years gotten out of hand. In my judgment 
this is a direct result of the lack of superintendence exercised by the 
parent bodies. We have written a series of blank checks to investi- 
gatory committees. They have operated without clearly assigned 
functions, purposes, and without mandatory limitations on their 
methods. Some have operated as one-man affairs. 

I believe the public is confused and concerned about this state of 
affairs. Our international prestige has suffered. The work of the Sen- 
ate has suffered. The ule has seen and heard so many sensational 
charges and countercharges that it is a miracle that the electorate has 
been as aware as it has of the serious legislative issues of recent years. 

As I have indicated, at least 95 percent of congressional hearings are 
devoted to accumulating evidence on public problems and the presen- 
tation of the views of various groups with information or an interest 
in the particular subject under consideration. 

The problem of abuse has arisen where investigations are con- 
ducted (1) without an apparent legislative purpose, (2) into the con- 
duct of an executive agency, or (: 3), and this may also apply to the 
first two categories, where the loyalty or alleged misconduct of an in- 
dividual or group is drawn into question. 

It is often argued in opposition to a code of fair procedures, such 
as Senate Resolution 256, that investigatory hearings are not trials 
and that formalized procedures are inappropriate, unnecessary, and 
hampering. 

As a matter of fact, however, investigatory committees have tried 
individuals on charges which are often more serious than the commis- 
sion of a crime covered by the Criminal Code. 

What is more serious than the charge of disloyalty ? 

What is more damaging and damning than allegations that a man 
has been disloy al to his c country { @ 

Where issues of this sort are presented, it is simple justice to pro- 
vide procedures which protect accused individuals from premature 
or unfounded accusations. 

We owe it to the era to institute methods which require orderly 
procedures and reliable means of testing such allegations. 
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[ will touch upon the principle proposals of our resolution to de- 
scribe both the existing problems and the suggested treatment. 
We seek in this resolution to eliminate one-man committees. Sec- 
tion 2 provides that a majority of a committee shall control: 
(1) The appointment of subcommittees, with adequate minority 
represe!l tation: 
(2) Thescheduling of hearings, including the decision as to whether 
they v ill be public or executive ; 
3) The institution of investigations; 
(4) Defining the subject of investigations; and 
5) The disclosure of testimony given in executive session. 


I : is section also requires adequate notice of committee meetings to 
insure the opportunity for full participation by committee members. 
ee addition, subsection (e) requires consultation with executive 
agencies on propos sed he: anne which pertain to violations of law 


thin their jurisdiction so that duplication and the compromising of 
their investigations may be avoided. 

These provisions will encourage and permit all members to take part 
in committee decisions. While no code can be self-exec uting, they 
provide a means of preventing one-man man rule. 

I would also emphasize that subsection (d) requires that an inves- 
tigation and hearing must be preceded by a resolution, adopted by a 
majority at a meeting where a live majority is present, defining the 
future subject of the committee’s activities. In this manner, the mi- 
nority and prospective witnesses will have an opportunity to know 
what all the argument is about. This will also be a means of confin- 
ing committees to their assigned jurisdiction. 

If individual members are disposed to insist that investigations be 
defined, it will be done with sufficient particularity to insure orderly 
inquiry. It will be possible to prevent changing the signals in the 
course of investigation, or even the midst of interrogating a witness. 

If a newspaper editor, for example, is haled before a committee un- 
der subpena, he will have a reasonable opportunity to be advised of 
the subject of the investigation and the right to insist upon staying 
within the limits staked out by the committee by formal action. This 
procedural protection, of course, will apply to all witnesses. 

If the original resolution proves inadequate in the light of dis- 
closures, the committee can always enlarge, or conc eivably limit, its 
scope by majority decision. This hardly seems an onerous burden 
to impose upon a responsible i invest igator y group. 

In subsections (g) and (h) we have tried to balance the obvious 
need for maintaining the secrecy of executive hearings with the right 
of a Senator to make public what he believes requires divulgence. 

This right does not consist of walking out of an executive session 
and giving the press his version of what took place. 

We would require a majority vote for the release of such testimony 
or comment upon it. However, after a reasonable time has passed 
for the committee to take action upon the information it has gathered, 
an individual or group of Senators would be free to comment upon 
information gained in executive session. The timing would under 
the most desirable conditions be a matter of agreement in committee. 

Alleged violations of secrecy or premature divulgence would be an 
appropriate matter for the consideration of the group which we pro- 
pose in section 8 would supervise administration of the code. 
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The present lack of rules on the subject of secrecy invites chaos— 
and that invitation has sometimes been ace epted. 

Senate Resolution 256 seeks to provide basic guaranty of fair treat- 
iment to witnesses. Section 3 specifies these minimum protections: 

(a) the right to counsel; 

(6) aregular means of having procedural objections decided ; 

(c) prior notice of the subject of examination ; 

(@) the receipt of reliable and probative evidence and observance 
of privilege for confidential communications; 

(e) the right to testify in executive session before at least two 
members ; 

(7) the right to make statements, complete answers, and explain 
answers ; 

(7) to have a verbatim transcript made of testimony and the right, 
with counsel, to inspect at least the witness’ own testimony given in 
executive session. 

One of the principal and most repeated criticisms of investigations 
is that allegations are made public before the accused has the oppor- 
tunity to be advised of the accusations and put in a defense. 

We have sought to provide a definition of what constitutes adverse 
testimony which would give a person certain procedural rights. The 
definition we adopted was worked over and reworked again ‘and again 
so as to provide a guide to investigatory committees. We atte mpted 
to protect those accused against ‘premature publicity of damaging 
charges and at the same time limit the definition to prevent those who 
seek merely to be disruptive from coming in and demanding the 
advantage of the procedures provided. 

If a person will be affected adversely by public testimony, we pro- 
vide that so far as practicable he will be given advance notice. Better 
yet, we provide that where possible there should be an advance review 
of testimony to be received and the opportunity afforded to put in 
a defense before the testimony is made public or given in public. 

This certainly is a minimal protection to the innocent and our 
traditional means of dealing with the guilty. 

If a person is adversely affected by testimony he is to have all of 
the rights of a witness as provided in section 3 plus the right of con- 
frontation, of cross-examination—within a time limit that can be 
extended by the committee—and to have witnesses subpenaed on his 
behalf. 

Senate Resolution 256 introduces a novel feature that is the result 
of great consideration and extensive discussion by the sponsors and 
their assistants. 

We would have a group, composed of the Vice President and 4 
Senators—no more than 2 Senators from 1 party—to supervise the 
administration of the code. 

It was our feeling that direct court review would be cumbersome, 
possibly time consuming and afford opportunities for delay and dis- 
traction by witnesses bent upon disruption. 

It was also our feeling that the separation of powers principle 
made it most desirable to have appeals handled by a Senate body, 
at least where alleged contempt is not involved; and we felt that the 
Senate has the obligation to superintend its agents which are exer- 
cising the whole body’s power and not their own. 
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Appeals are limited to persons who claim to be aggrieved by viola- 
tions of the code or by Senators. This keeps to a minimum those 
who could invoke the offices of the supervisor y group. 

The power of the supervisory body would be broad and it would 
have wide discretion. Where it could not effect voluntary compli- 
ance, it could recommend any action from upholding the action of the 
committee, chairman, or member, to censure or expulsion. 

It is up to the Senate to decide what discipline or remedial action, 
such as a change in the rules or a resolution exculpating a person 
accused, should be taken. 

In conclusion, let me say it is the Senate that bears the responsibility 
for the confusion which some investigations have caused. 

It is the Senate which can counteract the growing loss of dignity 
of this body. 

It is the Senate which should and can bring its investigatory prac- 
tices into conformity with the purposes and spirit of the Bill of Rights. 

The Cuairman. Senator Hayden, do you have any questions to ask 
Senator Morse? 

Senator Haypen. I have not had the time, Mr. Chairman, to care- 
fully examine the text of the resolution introduced by the Senator 
from Oregon and several other Senators. Under the circumstances, 
I think it best not to ask any questions at this time. 

The Cuarrman. I have 1 or 2 short questions. 

We had a situation here a while ago where Senator Hayden was 
required to go to the floor as was Senator Carlson. We all started 
out this hearing together, but the chairman was left alone. 

What would be your idea on that, Senator ? 

What would you do? 

Would you stop the hearing? 

If one Senator is available, could he go on with the hearing? 

What is your reaction to that situation ? 

Senator Morse. I will be glad to comment on it, Senator Jenner. 

Of course, you see, our bill would be applicable only in those cases 
in which you are looking into allegations of wrongdoing or mal- 
feasance or misconduct. 

[ am not talking about this code for, I say, 95 percent, but I am 
willing to say here 99 percent plus of congressional hearings, where 
we are seeking only information, where we are engaged in the legis- 
lative process purely. 

For example, take my work on the Public Works Committee, on 
which I now serve. We had long hearings this year on what kind of 
recommendation we should make to the Senate as to a budget for 
public roads and as to the kind of roads that we ought to urge the 
Federal Government to give the most aid to in the quickest possible 
period of time based upon the expert testimony that was before us. 

Now, that kind of hearing, may I say to the committee, should be 
the usual informal hearing, to which no mandatory code or procedure 
need be applied. This proposed mandatory code—Senate Resolution 
256—would come into operation only if, in the course of a hearing, an 
allegation of wrongdoing is raised which brings up the question of 
guilt. 

Suppose in our hearings on public roads a charge is made that the 
Director of the Federal Bureau of Public Roads is guilty of some 
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malfeasance. That is a very serious matter, and if that charge is 
going to be made, then I say at that point this mandatory code of 
proc edure ought to become binding upon the committee ; and, there- 
fore, if, in the midst of that kind of heari ing a quorum disappears and 
the chairman is left alone the hearing ought to stop until you get 
a quorum back, because when a committee is called upon to sit in 
judgment on the question of innocence and guilt—and I care not what 
words you use to label that kind of an investigation 

The Cuairman. They might not be sitting in judgment. That would 
be taking testimony. 

Senator Morsr. They would be doing more than that. They are 
trying him before the bar of public opinion and, in my judgment, 
the trial is more serious to him than a trial in the courtroom because 
he doesn’t have the protection he has in the courtroom, and he can’t 

catch up—he just can’t catch up—with the accusations. Once they 
are out before the bar of public opinion, he has been done irreparable 
damage, unless we see to it, when that kind of charge is going to be 
made, these procedural safeguards are put around him. 

by the committee with discretion—we guarantee the right to cross- 
examination of the witness? 

Senator Morse. There again I would insist on two things: I would 
insist, first, that the right to cross-examine be guaranteed, but that 
it be exercised under reasonable rules laid down by the discretion of 
each individual committee. As a lawyer, I am sure that you will 
agree with me that what we have the duty to observe is what the courts 
call the rule of reasonableness; and so, we permit cross-examination 
not by a fixed time—although in the bill you will note, we have in 
one section a suggested time of an hour, but that could be modified 
by the committee with discretion—we guarantee the right to cross- 
examine within rules laid down by the ‘committee; and on each par- 
ticular issue it is the duty of the committee to meet the judicial test 
of reasonableness. 

As you well know, when we come to appeal cases in the law as to 
whether or not procedural rights have been violated, either by lower 
courts or by a quasi-judicial tribunal, such as commissions, the courts 
want to know whether or not the time rule laid down met the test of 
reasonableness; and I am perfectly willing to leave that to the com- 
mittee because I have confidence that each committee, if it accepts the 
mandatory requirement, the right of cross-examination should be 
protected, is going to lay down reasonable time limits. This discus- 
sion pertains, if you will permit me to comment on it because I think 
it is intertwined with the question you asked me, to the question you 
asked Senator Ives in regard to this matter of time. 

I think it is important that time be allotted, but I think the com- 
mittee must have the discretion to determine what time is going to be 
fair to the parties involved in the investigation, and I am perfectly 
willing to let this rule of judicial reasonableness apply there, which 
means pretty broad latitude of discretion. 

Now, I know what you have to watch out for, because I have pre- 
sided over quasi-judicial tribunals in my professional work, too, and 
it is true that the lunatic fringe, the Commie, the subversive, the dis- 
loyal, like to use hearings, if you don’t have checks upon them, as a 
springboard to dramatize, really to spread, their propaganda. 
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Now, I don’t want to see Senate committees used as a propaganda 
springboard for the Commies and the fellow-travelers and the sub- 
versives in this country, but that is up to us. There is no reason for 
letting them get by with it, if the committee will apply the rule of 
reasonableness as to time limits. But what we have to watch out for, 
it seems to me, is that we demonstrate to the American people at all 
times that we keep faith with something that is basic in American 
jurisprudence and something I think that too frequently is a tendency 
to overlook—and that is American procedural rights were developed 
in American jurisprudence to protect the guilty as well as the in- 
nocent. Now, I don’t want anybody to go out of the hearing room and 
hear anybody say that Morse says, “We ought to protect the guilty.” 

When I put it that way, I put it that way to illustrate an important 
principle in procedural rights of American juris prudence, and that 
is the guilty, too, are entitled to fair procedure as the innocent; and I 
am raising the question as to whether or not we don’t need to look to 
our own procedures in Senate investigations to determine whether or 
not we haven't permitted informal procedures to develop that are 
not fair either to the innocent or to the guilty, because the guilty, too, 
are entitled to fair procedures; and it goes further. It goes to this 
very deep faith we have in fair procedure i in this country that we 
mustn’t develop or allow to develop procedures that transfer the 
burden from the Government to the accused. 

That is very basic in protecting the rights of the American people, 
and I am through on this point with this comment, to take your next 
question: I am such a strong believer in what you have heard me 
probably say to the extent of boredom, as we have been associated 
together through years in the Senate in various speeches, but it has 
to be driven home, I think. We need to keep our people aware all the 
time that their substantive rights are completely dependent upon their 
procedural rights. 

When I take a client before any judicial tribunal, I know that he 
has no more substantive rights than the procedural rights of that 
tribunal permit me to litigate and the tribunal to adjudicate, and I 
say most respectfully, I think we have grown careless in the Senate 
in regard to protecting what I think are pretty basic procedural 
rights. 

The Cuatrman. Senator, we certainly thank you for your testi- 
mony. 

Senator Hayden, did yow have any more questions ? 

Senator Haypen. 1 am somewhat confused by this first section, 
which attempts to make a distinction between certain inquiries and 
investigations. It says: 
all investigations in which committees act as organs of inquiry and investigation 
as distinguished from their general roles in which they discharge normal legis- 
lative functions. 

Courts make no such distinctions. 

Senator Morse. May I say, Senator Hayden, frankly, I would 
prefer to have that language improved upon; but what you have 
here is a document representing the give and take of several Senators. 
You have a document that represents the best agreement we can 
reach among the many people who had various procedural bills be- 
fore the Senate. 
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As you know, the Lehman-Morse bill was before the Senate, and 
now it is interwoven in this bill. 

I have yielded for the time being on this particular language al- 
though we may work out better language on the floor of the Senate. 

I would prefer to get some language in there that draws the dis- 
tinction I drew in answer to Senator ~ Jenner’ Ss question in regard to 
charges of wrongdoing or charges that raise a question in the public 
mind of innocence or guilt. 

Now, that is implied. That is what my colleagues imply—if I 
understand this correctly—by the language you have just read; but 
I think it can be clarified. 

Senator Hayven. A good, fair-minded committee actually needs no 
rules. | 

Senator Morsg. I beg your pardon. 

Senator HaypeNn. A good, fair-minded committee actually needs 
no rules. 

Senator Morse. Well, of course, we can say that of a very good 
and well meaning judge. 

Senator Haypren. On the other hand, what is there to keep a chair- 
man from saying his hearing is the normal one, that is legislative 
not inquisitorial, ‘and then proceed under no rules at all? 

Senator Morse. What you are overlooking is the check we have in 
the bill. The appeal body is the body that will say that, if the chair- 
man does that and is proven to be wrong—in other words, if they 
find the committee didn’t follow this rule of judicial reasonableness 
to which I have referred and found that it exercised its discretion 
arbitrarily and capricously. 

Senator Haypnen. Again, I notice here in section 3, subsection (b) : 
“Rulings on motions or objections shall be made by the member pre- 
siding, ‘subject to appeal to the members present on motion of a mem- 
ber.” This means an appeal to the majority of those present, I 
assume. 

Senator Morse. Assuming a quorum present. 

Senator Haypen. It does not so state. 

Senator Morse. Assuming a quorum present. 

Senator Haypen. We asked Senator Ives about testimony taken 
in executive session where two members of the committee are present. 
Is it necessary, in your opinion, that they be members of different 
political parties ? 

Senator Morse. No; no. 

I may be wrong about this, but I just refuse to believe that United 
States Senators, when they are dealing. with the questions that in- 
volve the wrongdoing of a fellow citizens, are going to have their 
decisions influenced by any partisan consideration. 

So, I wouldn’t lay down the party quorum requirement; that is, 
I wouldn’t require that, in order to have a quorum you would have 
to have a majority of the members of each party present. 

Senator Haypen. You would have a 16-hour rule: 

Committee meetings, other than regular meetings authorized by Section 
133 (a) of the Legislative Reorganization Act of 1946, shall be called only 
upon a minimum of sixteen hours’ written notice to the office of each com- 


mittee. member. This provision may be waived by the assent of the majority 
of the members of the committee. 


Senator Morse. I think that is a reasonable time limit. 
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Senator Haypen. There never has been any time limit like that 
before. 

Senator Morse. I know, and we have got caught, may I say most 
respectfully, with our shirts unbuttoned sometimes and our ties off 
because we just couldn’t get to the committee meeting because we 
didn’t have sufficient notice, and we have suffered great embarrassment 
as individual Senators at times because the question was asked, “And 
where was you, John?” 

And I use the word “was” colloquially there. 

They don’t understand, but you very frequently would have been 
there if you had due notice that you should be there. 

The Cuarreman. Is that all, Senator Hayden ? 

Senator Haypen. Yes. 

The Cuarrman. Are there any further questions? 

Senator Morse. I want to thank you very much for the privilege 
of testifying. 

The Cuatrman. Senator Morse, I want to thank you for appearing 
before this committee. 

At this time, if there is no objection, I want to put in the record 
a statement by Senator Estes Kefauver, of Tennessee. He was to 
be a witness here today as one of the authors of the measure Senator 
Morse just testified about, Senate Resolution 256. He stated that 
he would like his statement to go in the record at this point and 
that he would be a witness at some future time. 

(Senator Kefauver’s statement is as follows :) 


STATEMENT OF Hon. ESTES KeFAUVER, A UNITED STATES SENATOR FROM THE 
STATE OF TENNESSEE 


On behalf of 18 colleagues and myself I wish to file a statement on the 
resolution proposing a code of fair committee investigating procedure for the 
Senate of the United States which we are jointly sponsoring. 

For a long time some of us have been trying to get a set of fair and impartial 
rules governing the conduct of committees. I introduced my original proposal 
in this session. Senators Douglas, Lehman, Morse, and Humphrey also had 
proposed codes pending in committee. None of us has ever been successful 
in obtaining hearings or getting any action on these proposals. We have met 
and discussed this subject and decided that it would be well for those of us 
who had sponsored such codes to get together on them; which we did. We 
worked over our various proposals as well as the suggestions that had been 
made in codes introduced in the House and proposed by bar associations and 
other groups. Our purpose was to draft one new measure on which we could 
all join, incorporating what we believed to be the best elements of all the 
proposals that had been made. 

The whole situation bearing on this proposed legislation has been highlighted 
recently by congressional hearings, and is most disturbing. It is disturbing 
to me because I feel that committee hearings, with legitimate aims and properly 
conducted, are a necessary adjunct to our legislative process. Yet they should 
be characterized by fair and sound procedure. There is not any reason why 
fair procedure cannot exist in the Senate of the United States just as it does 
in any other governmental agency or body. As Members of the Senate, we feel 
that the honor, the integrity, and the probity of this body are at stake, jeopardized 
by practices that have been allowed to flourish without procedural restraint. 

——— it is true that the great majority of all members of legislative bodies 
in the Nation desire to conduct investigations properly, a procedural code would 
protect both the integrity of the committee and witnesses, without depriving them 
of any basic rights, from that small percentage of inquiries that have been 
Laphazardly carried on. I think the important problem is how to get the facts 
and keep the public informed while at the same time avoiding or at least holding 
io a minimum evils and pitfalls coming from investigations of which we are all 
fully aware. 
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Expanded newspaper, radio, and television coverage of congressional investi- 
gations have made millions of citizens familiar with the dilatory, time-wasting 
tactics pursued by some staff and committee members. 

Because of the unusual nature of the material involved, investigations have 
sometimes been sensational in nature. They have given vast numbers of the 
American people a completely mistaken impression of the Congress and its 
work, 

Worse, and more fatal still, a handful of men have comported themselves in 
such a way as to hold the Congress up to ridicule, and infect us all with the 
insidious cancer of public contempt. 

The institutions of democracy, Mr. Chairman, cannot long withstand that 
dreadful malady. The Senate must act, and it must act soon, to heal itself. 
I, therefore, beg of this committee to report this resolution favorably to the full 
committee. 

I can personally testify, as the former chairman of an investigating committee, 
to the great importance for a set of rules of procedure for all committees. With- 
out proper procedural restraint, 1 can testify that power in the hands of a one- 
man committee to deal with the reputation and character of witnesses is far, far 
too great. 

Believe me, the consponsors ¢f this bill have labored Jong and earnestly in at- 
tempting to come out with a bill which would be acceptable to all and accomplish 
the purpose in mind which we all strive for. Thus, we have devised a code 
of fair committee procedure on which we can, in fact, all agree. We believe 
that its enactment would be a great step forward in recouping the prestige and 
ihe utility of the Senate’s constitutional investigative function. 

I am attaching berewith a summary of the provisions in the bill. 

Again, let me stress the urgency and importance of immediate action in favor 
of adopting a code of fair committee procedure. It is vital to the welfare of the 
United States Senate and to the welfare of the witness. . 


SUMMARY OF PROPOSED CODE OF FAIR PROCEDURE FOR SENATE COMMITTEES 
PROVISIONS COVERING COMMITTEE ORGANIZATION, INVESTIGATIONS, REPORTS 


1. Approval of full committee required for appointment of subcommittees with 
less than three members. 

2. Selection of committee staff and personnel subject to approval of the 
majority of committee members. 

38. Written notice must be given 16 hours prior to committee meeting, unless 
waived by the majority of committee. 

4. The resolution setting forth the subject and scope of committee hearings or 
investigations must be specific and can only be amended by majority vote of 
full committee. 

5. Submission of any official committee report to all members 24 hours prior 
to its consideration by committee is required. 

6. Testimony taken in executive sessions cannot be released by members or 
staff without prior authorization by majority of full committee. 


PROVISIONS COVERING THE RIGHTS OF WITNESSES 


1. Twenty-four hours’ prior notification must be given a witness called by 
committee outlining the subject matter on which the witness is to be interrogated. 

2. The right to make an oral statement or submit a sworn statement is given 
to every witness, and the statement must be included in the transcript of the 
hearings. 

3. Release of statements or material adversely affecting an individual by a 
member of committee staff is prohibited, unless there has been prior or simul- 
taneous release of rebuttal. 

4. Persons adversely affected by testimony taken in public hearings are given 
the right to cross-examine witnesses in public hearings, be represented by 
counsel, and subpena witnesses and documents on his behalf at the discretion 
of the committee. 

5. Persons adversely affected by the release of testimony taken in executive 
sessions are given the same rights to cross-examine, etc., as if the testimony 
had been taken in public hearings. 
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SUPERVISION AND ENFORCEMENT 


The Vice President and four other Members of the Senate are constituted as 
a group to receive complaints and investigate violations of these rules. They 
can advise the committee chairman of their findings, and present their findings 
to the Senate with such recommendations for remedial action as they deem 
appropriate. 


The Cuatrman. We will now stand in recess until tomorrow morn- 
ing at 10:30, and Senator Guy Gillette will be the first witness. 

(Whereupon, at 4:55 p. m., the hearing was recessed until 10:30 
a. m., Tuesday, June 29, 1954.) 





